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United States Department of the Interior

FISH AND WILDLIFE SERVICE
California and Nevada Operations
2800 Cottage Way, Room W-2606
Sacramento, California 95825-1846

In Reply Refer To:
CNO-AES

Terry Reynolds

Coyote Springs Investment, LLC
6600 North Wingfield Parkway
Sparks, NV 89436

Dear Mr. Reynolds:

Enclosed is a copy of your Endangered Species Act section 10(2)(1)(B) incidental take permit for
the Coyote Springs Investment Multiple Species Habitat Conservation Plan. Please thoroughly
and carefully read the enclosed permit. Compliance with the Special Terms and Conditions is
required for the permit to remain effective. Acceptance of this permit acknowledges your

commitment to comply with all Special Terms and Conditions included in the permit.

Thank you for helping to conserve federally listed species. We look forward to assisting you in
implementing the HCP.

If you have any questions about this permit please contact Mr. Robert Williams, Field
Supervisor, Fish and Wildlife Service, Nevada Fish and Wildlife Office, at (775) 861-6300.

Sincerely,

AA

Deputy Regional Director
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1. PERMITTEE

COYOTE SPRINGS INVESTMENT, LLC
3100 STATE ROUTE 168

COYOQTE SPRINGS, NV 89037

US.A.

DEPARTMENT OF THE INTERIOR
U.S. FISH AND WILDLIFE SERVICE

FEDERAL FiISH AND WILDLIFE PERMIT

3-201
am/nD

2. AUTHORITY-STATUTES
16 USC 1533(d)

REGULATIONS (Attached)

50 CFR 17.32
50CFR 13
3. NUMBER
TE186844-0
4. RENEWABLE 5. MAY COPY
YES & YES
] ]
6. EFFECTIVE 7. EXPIRES
10/24/2008 10/24/2048

8. NAME AND TITLE OF PRINCIPAL OFFICER (If#1 is a business)
BRAD MAMER

CHIEF EXECUTIVE OFFICER

9. TYPE OF PERMIT
THREATENED SPECIES

10. LOCATION WHERE AUTHORIZED ACTIVITY MAY BE CONDUCTED

CSI owned properties in southwest Lincoln County and northeast Clark County.

11. CONDITIONS AND AUTHORIZATIONS:

FILING OF ALL REQUIRED INFORMATION AND REPORTS.

C. VALID FOR USE BY PERMITTEE NAMED ABOVE.

ADDITIONAL CONDITIONS AND AUTHORIZATIONS ALSO APPLY

D. Further conditions of authorization are contained in the attached Special Terms and Conditions.

B. THE VALIDITY OF THIS PERMIT iS ALSO CONDITIONED UPON STRICT OBSERVANCE OF ALL APPLICABLE FOREIGN, STATE, LOCAL OR OTHER FEDERAL LAW.

A. GENERAL CONDITIONS SET OUT IN SUBPART D OF 50 CFR 13, AND SPECIFIC CONDITIONS CONTAINED IN FEDERAL REGULATIONS CITED IN BLOCK #2 ABOVE, ARE HEREBY
MADE A PART OF THIS PERMIT. ALL ACTIVITIES AUTHORIZED HEREIN MUST BE CARRIED OUT IN ACCORD WITH AND FOR THE PURPOSES DESCRIBED IN THE APPLICATION
SUBMITTED. CONTINUED VALIDITY, OR RENEWAL, OF THIS PERMIT IS SUBJECT TO COMPLETE AND TIMELY COMPLIANCE WITH ALL APPLICABLE CONDITIONS, INCLUDING THE

[12. REPORTING REQUIREMENTS

TITLE

%M(

DEPUTY REGIONAL DIRECTOR

DATE
10/24/2008




COYOTE SPRINGS VALLEY MULTIPLE-SPECIES
HABITAT CONSERVATION PLAN
SPECTIAL TERMS AND CONDITIONS FOR TE- 186844-0

All sections of Title 50 C.F.R., parts 13, 17.22, and 17.32, and any future amendments
thereto, are conditions of this Permit. The current version of these regulations is provided
in Attachment 1.

The authorization granted by this Permit is subject to compliance with, and
implementation of, the Coyote Springs Investment (CSI) Planned Development Project
Multiple-Species Habitat Conservation Plan dated July 2008, and the executed
Implementing Agreement (IA), both of which are hereby incorporated into this Permit.

In the event of a discrepancy, the conditions and authorizations of this Permit are
controlled by the Plan documents in the following order: (1) the Special Terms and
Conditions of this Permit included herein; (2) the executed IA; and (3) the Plan, including
its associated volumes and appendices.

Take of Covered Species (animal) must be incidental to otherwise lawful Covered
Activities within the Plan Area as defined in the IA and further described and depicted in
the Plan. There are three Covered Species (desert tortoise, banded Gila monster, and
western burrowing owl) subject to compliance with and implementation of the Permit
Terms and Conditions described herein, the Plan, IA, and associated documents.

The Permittees are authorized to take the following covered animal species listed under
the Act, subject to the conditions therein, to the extent that take of these species would
otherwise be prohibited under section 9 of the Act and its implementing regulations, or
pursuant to a special rule promulgated under section 4(d) of the Act.

Desert tortoise (Gopherus agassizii) (Mojave population) — Threatened

Take authorization is effective at Permit issuance, subject to the other terms and
conditions herein, for those animal species that are currently listed under the Act. For the
following two animal species that are not listed as threatened or endangered under the
Act:

Banded Gila monster (Heloderma suspectum cintum)
Western burrowing owl (Athene cunicularia hypugaea)

this section 10(a)(1)(B) Permit will become effective with respect to such species
concurrent with their listing under the Act, subject to the conditions herein, should they
be listed during the Permit term, to the extent that their take is prohibited by the Act.
Take must be incidental to otherwise lawful Covered Activities within the Plan Area as
defined in the IA and described in the Plan, and as further conditioned herein.



No take is authorized under this permit for the following proposed Covered Species:

Moapa dace (Moapa coriacea) — endangered
Virgin River chub (Gila seminuda) — (Muddy River population, not listed)

Groundwater withdrawals to support the CSI development in Lincoln County and
potential effects to the Moapa dace and Virgin River chub are subject to evaluation under
separate section 7 consultation as described in the Biological Opinion for the CSI
MSHCP, and any appropriate incidental take would be authorized through additional
biological opinions when issued. Any groundwater withdrawals used for the CSI
development that would not involve a Federal agency, would require CSI to seek
coverage for the activity under section 10(a)(1)(B) of the Act. If, in the future, CSIis
granted water rights from the State Engineer for pending applications in the Lincoln
County portion of the Coyote Springs Hydrographic Basin, and if there is no federal
nexus, CSI would be required to analyze the impacts and seek take authorization through
an amendment to their section 10(a)(1)(B) permit.

This section 10(2)(1)(B) Permit shall constitute a Special Purpose Permit under 50 Code
of Federal Regulations section 21.27, for the take of Covered Species listed under the Act
and which are also listed under the Migratory Bird Treaty Act MBTA,; 16 U.S.C. §§
703-712), in the amount and/or number specified in the Plan, subject to the terms and
conditions specified in the Section 10(a) Permit. Any such Take will not be in violation
of the MBTA. The MBTA Special Purpose Permit will extend to Covered Species listed
under the Act and also under the MBTA after the Effective Date of the Section 10(a)
Permit. This Special Purpose Permit shall be valid for a period of three (3) years from its
effective date, provided the section 10(a) Permit remains in effect for such period. The
Special Purpose Permit shall be renewed upon written request to the U.S. Fish and
Wildlife Service (Service) or as otherwise applicable pursuant to the requirements of the
MBTA, provided the Permittees remain in compliance with the terms of the Plan, the IA,
and the Section 10(a) Permit. Each such renewal shall be valid for a period of three (3)
years, provided that the Section 10(a) Permit remains in effect for such period. Take, as
defined by 50 C.F.R. 10.12, associated with habitat loss for bird species on the list of
Covered Species is avoided or minimized within Conservation Areas by the restrictions
provided in Section 4.4 of the Plan and the associated Biological Opinion. For other
birds protected by the MBTA and not listed under the Act no take is authorized under the
MBTA (including killing and wounding of any such birds, or take of eggs and active
nests). Prior to authorized ground disturbing activities, Permittees shall provide
information to affected landowners regarding their responsibilities under the MBTA.

Permittees, as applicable, shall contact the Service’s Nevada Fish and Wildlife Office in
Las Vegas (4701 North Torrey Pines Drive, Las Vegas, Nevada 89130) within 1 business
day after they become aware of any violations or potential violations of the Act or MBTA
at (702) 515-5230.

Within one business day of finding dead, injured, or sick endangered or threatened
wildlife species, the appropriate Permittee or its designated agent shall orally notify the
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10.

11.

12.

13.

14.

15.

16.

Service’s Nevada Fish and Wildlife Office in Las Vegas at (702) 515-5230. Written
notification to the Nevada Fish and Wildlife Office in Las Vegas (4701 North Torrey
Pines Drive, Las Vegas, Nevada 89130) and the Division of Law Enforcement (208) 378-
5333 should be made within five business days and shall include the date, time, and
location of the specimen and any other pertinent information.

Where Covered Activities result in the incidental take of Covered Species within the U.S.
Army Corps of Engineers’ (Corps) jurisdictional wetlands or other waters of the United
States, or where Covered Activities are federally funded or require a Federal permit or
authorization, such incidental take is authorized by this Permit provided that appropriate
authorization is first secured from the Corps or any other applicable Federal agency with
jurisdiction. If Covered Activities require section 7 consultation under the Act, exemption
for any associated incidental take by the applicable Federal agency shall be provided
through future consultation, while authorization for any associated incidental take of
Covered Species by the Permittees, Third Parties Granted Take Authorization, and/or
Participating Species Entities shall be provided through this Permit.

A copy of this Permit must be on file with the Permittee. Please refer to the Permit
number in all correspondence and reports concerning Permit activities. Any questions
you may have about this Permit should be directed to the Field Supervisor, Nevada Fish
and Wildlife Office, 1340 Financial Boulevard, Reno Nevada 89501, 775-861-6300.

Notwithstanding anything to the contrary in the Plan and IA, the Service retains statutory
authority, under both sections 7 and 10 of the Act, to revoke incidental take Permits that
are found likely to jeopardize the continued existence of a listed species.

If any Federal lands within the MSHCP Plan Area are transferred to private entities or
Permittees otherwise covered under the MSHCP, any Covered Activities proposed on
those lands shall be subject to all pertinent conservation requirements under the MSHCP.

CSI shall ensure the conservation measures proposed in the CSI MSHCP and repeated in
the Biological Opinion for the CSI MSHCP are implemented. Reporting for CSI
development activities shall be completed in accordance with the MSHCP.

CSI shall designate a Service-approved field contact representative (FCR) during
construction. The FCR would be in charge of overseeing project compliance with the
conservation measures outlined herein and the Federal and State laws protecting the
desert tortoise. The FCR would have the authority to halt all activities in the event there
is a violation of the committed conservation actions. The FCR must be independent of
the project proponent. '

An Authorized Biologist shall be hired for the project. An Authorized Biologist should
possess a bachelor’s degree in biology, ecology, wildlife biology, herpetology, or closely
related fields as determined by the Service. The Authorized Biologist must have
demonstrated prior field experience using accepted resource agency techniques to survey
for desert tortoises and tortoise sign, which should include a minimum of 60 days field

P
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17.

18.

19.

20.

21.

experience. Any Authorized Biologist shall comply with the Service-approved handling
protocol (Desert Tortoise Council 1994, revised 1999). In addition, the Authorized
Biologist shall have the ability to recognize and accurately record survey results and must
be familiar with the terms and conditions of this Biological Opinion. Those seeking to be
an Authorized Biologist for the project shall complete the Qualifications Form (see
attached Appendix A of the Biological Opinion) and submit it to the Service for review
and approval as appropriate. Allow 30 days for Service review and response. The
Authorized Biologist will be responsible for approving, evaluating, and supervising
approved monitors to assist in implementing desert tortoise conservation measures.

The Authorized Biologist shall have the authority to temporarily halt non-emergency

construction activities that are not in compliance with these measures. Actions shall be
halted long enough to remedy the immediate situation and shall apply only for the
equipment and parties involved in the situation. All actions of non-compliance or
conditions that threaten a Federally-listed species shall be recorded and reported
immediately to the FCR, project proponent, and the Service, Corps or other jurisdictional
Federal agencies.

Prior to initiation of construction, an Authorized Biologist or approved monitor(s) shall
present a desert tortoise education program to all personnel who will be on-site, including
but not limited to contractors, contractors’ employees, supervisors, inspectors, and
subcontractors. This program will contain information concerning the biology and
distribution of the desert tortoise and other sensitive species such as the banded Gila
monster and western burrowing owl, their legal status and occurrence in the project area;
the definition of “take” and associated penalties under the Act; the conditions of this
Permit; the means by which employees can help facilitate this process; responsibilities of
workers, approved monitor(s), Authorized Biologist, and supervisors; hazardous
substance spill prevention and containment measures; and reporting procedures to be
implemented in case of desert tortoise encounters or non-compliance with this Permit. All
informed persons shall sign a statement indicating that they have completed the education
program and understand fully its provisions.

Project personnel shall be notified that they are not authorized to handle or otherwise
move federally-listed species and other Covered or sensitive species encountered on the
site. Instead, project personnel shall immediately inform the FCR, an Authorized
Biologist or approved monitor(s) whenever a desert tortoise or sensitive species is
observed on or near the construction site, whether or not the tortoise is in the path of
construction activities. The Authorized Biologist will inform project personnel on how
to proceed and/or will move the desert tortoise or sensitive species out of harm’s way.

Observations of federally-listed species and their sign during activities shall be conveyed
to the FCR, Authorized Biologist, or approved monitor(s). This includes all observations
of desert tortoises, tortoise sign, and mortalities.

Within the Development Area, CSI shall not disturb more than 2,000 acres per year for
the first eight years. Accordingly, desert tortoise clearance surveys will occur on no more

4



22.

23.

24.

25.

than 2,000 acres per year for the first eight years. Desert tortoise fencing will be installed
on-site around the perimeter of the development footprint up to 2,000 acres per year for
the first eight years. After year eight, tortoise clearance surveys and tortoise fencing will
be expanded to the remaining CSI private lands, as described in the CSI MSHCP and
EIS.

For the Development Area, all surface disturbance activities associated with construction
of the CSI development shall occur inside the temporary or permanent tortoise fencing, as
applicable. An Authorized Biologist shall be on-site during construction of the fence to
ensure that no tortoises, banded Gila monsters, and western burrowing owls are harmed.
The Authorized Biologist shall thoroughly examine the proposed fence line and burrows
for the presence of tortoises and eggs no more than three days before construction
commences. Fence construction shall follow the Service’s recommended specifications
for desert tortoise exclusion fencing (see Appendix B of the CSI MSHCP Biological
Opinion for specifications).

During construction activities, desert tortoise-proof fences shall be monitored weekly and
as soon as possible following precipitation. Maintenance shall include regular removal of
trash and sediment accumulation, the immediate repair of any damage, and restoration of

zero clearance between the ground and the bottom of the fence.

The Authorized Biologist shall complete a pre-construction clearance survey. The survey
shall be completed within five days prior to initial ground disturbances. The clearance
survey will also be conducted in Pahranagat Wash and other washes within the
Development Area. During the survey the Authorized Biologist would flag and photo-
document all desert tortoise burrows, feeding sites, nesting sites, and special habitat
features. Any desert tortoises located during the survey would be handled according to
the Service-approved protocols (Desert Tortoise Council 1994, revised 1999). Two
complete passes shall be conducted. If a desert tortoise is located on the second survey, a
third survey will be required. All desert tortoise burrows, and other species’ burrows that
may be used by tortoises, shall be examined to determine whether the burrow is occupied
by desert tortoises. '

All potential desert tortoise burrows located within the Development Area (including
Pahranagat Wash and other washes) shall be excavated by hand by an Authorized
Biologist, tortoises and eggs removed, and collapsed or blocked to prevent occupation by
desert tortoises. All desert tortoise handling and removal, and burrow excavations,
including nests, shall be conducted by an Authorized Biologist in accordance with the
Service-approved protocol (Desert Tortoise Council 1994, revised 1999). If the Desert
Tortoise Council or Service releases a revised protocol for handling of desert tortoises
before initiation of project activities, the revised protocol shall be implemented for the
project area. The tortoises cleared from the Development Area and BLM utility corridor
for the detention basins would be kept in separate desert tortoise holding facilities, which
include the DTCC in Clark County and the CSCC.



26.

27.

28.

29.

30.

Desert tortoises shall be treated in a manner to ensure that they do not overheat, exhibit
signs of overheating (e.g., gaping, foaming at the mouth, etc.), or are placed in a situation
where they cannot maintain surface and core temperatures necessary for their well-being.
Desert tortoises shall be kept shaded at all times until it is safe to release them. No desert
tortoise shall be captured, moved, transported, released, or purposefully caused to leave
its burrow for whatever reason when the ambient air temperature is above 95° F (35° C).
Ambient air temperature shall be measured in the shade, protected from wind, at a height
of 2 inches (5 centimeters) above the ground surface. No desert tortoise shall be captured
if the ambient air temperature is anticipated to exceed 95° F before handling and
relocation can be completed. If the ambient air temperature exceeds 95° F during
handling or processing, desert tortoises shall be kept shaded in an environment that does
not exceed 95° F, and the animals shall not be released until ambient air temperature
declines to below 95° F. Special precautions shall be taken to ensure that desert tortoises
are not harmed as a result of their capture and movement during extreme temperatures
(i.e., air temperatures below 55° F or above 95° F). Under such adverse conditions,
tortoises captured will be monitored continually by an Authorized Biologist or approved
monitor(s) until the tortoise exhibits normal behavior. If a desert tortoise shows signs of
heat stress, procedures will be implemented as identified in the Service-approved
protocol (Desert Tortoise Council 1994, revised 1999).

During pre-construction tortoise surveys, banded Gila monsters located opportunistically
within the Development Area shall be translocated to suitable areas in consultation with
Nevada Department of Wildlife. Data from surveys (e.g., health of individuals, location
of individuals, burrows collapsed, individuals moved) will be collected and recorded.

All land within the Development Area shall be surveyed for western burrowing owl and
their burrows prior to ground disturbance activities. Data from surveys (e.g., health of
individuals, location of individuals, burrows collapsed) will be collected and recorded.
Measures contained in the Nevada Fish and Wildlife Office’s burrowing owl guidance
(Service 2007) will be implemented during project construction. In addition, all potential
owl burrows seemingly unoccupied by scope inspection will be carefully collapsed to
locate any possible owls. Where construction of the area is imminent and fiber-scopes
are ineffective, a complete removal by digging back to the end of the burrow and
associated intricate system of burrows may be necessary. In the event of a displacement,
appropriate depositories of owls discovered will be determined beforehand.

All project personnel shall be instructed that their activities shall be confined to locations
within areas previously cleared of tortoises and western burrowing owls. Travel routes
within the project area should be established, cleared of desert tortoises and western
burrowing owls, and clearly marked prior to construction in any particular area.

Because some tortoises may be missed during clearance surveys, all open pits or other
excavations shall be inspected for tortoises and other entrapped animals by a an
Authorized Biologist or approved monitor(s) on a routine basis and prior to backfilling.
Entrapped tortoises shall be removed only by a'Authorized Biologist. Whenever
possible, open trenches or pits shall be backfilled within 72 hours.
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32.

33.

34.

35.

36.

During construction, a speed limit of 25 mph shall be maintained in areas cleared of
tortoises and fenced with desert tortoise exclusion fencing.

Vehicular travel and staging of equipment within areas that have not been cleared of
tortoises and western burrowing owls shall be prohibited in the Development Area.
Vehicular travel and staging of equipment within areas that have not been cleared of
tortoises shall also be prohibited in the BLM utility corridor. Exceptions to this
prohibition in the Development Area and BLM utility corridor to conduct project-related
activities (e.g., to flag tortoise exclusion fence line) in areas not yet cleared of tortoises,
include:

a. Travel in areas not yet cleared of tortoises and western burrowing owls may
occur only if vehicles or equipment stay on existing, previously disturbed
roads, their driver(s) or passenger(s) carefully watch for tortoises or owls on
the road to avoid them, and they do not exceed a speed limit of 15 mph; or

b. travel in areas not yet cleared of tortoises and western burrowing owls may
occur if an Authorized Biologist clears the path of desert tortoises and western
burrowing owls (checking burrows) for all equipment and vehicles that must
travel off-road and they do not exceed a speed limit of 15 mph.

During construction activities, any time a vehicle is parked, whether the engine is
engaged or not, the ground around and under the vehicle shall be inspected for desert
tortoise.

Pet desert tortoises shall not be allowed in the Development Area and within the CSI
development after it is built. All unauthorized desert tortoise pets would be reported to
the appropriate authorities.

Trash shall be maintained at all times in covered, sanitary containers approved for such
use by Lincoln County or in enclosed areas designed for such purposes. All trash would
be hauled off-site for disposal. No rubbish or debris of any kind will be allowed to
accumulate anywhere in the project area.

During construction, trash and food items shall be disposed properly in predator-proof
containers with re-sealing lids and removed regularly to reduce attractiveness to
opportunistic predators such as ravens, coyotes and feral dogs. This trash will be
disposed properly in an approved landfill. Trash includes but is not limited to, cigarettes,
cigars, gum wrappers, tissue, cans, paper, and bags. Upon completion of individual
structure or activities in an area, all construction refuse, including, but not limited to,
broken equipment parts, wrapping material, cords, cables, wire, rope, strapping, twine,
buckets, metal or plastic containers, and boxes, will be removed from the site and
disposed properly.



37.

38.

39.

40.

41.

42.

43.

44.

Domestic dogs and cats shall be prohibited from active construction areas in the
Development Area and BLM utility corridor.

The area of disturbance associated with the development of the CSI residential
community shall be confined to the Development Area. This includes the location of
stockpiles, staging and storage areas, turnaround sites, maintenance areas, and all pre-
construction activities such as surveys and flagging of work areas.

Any activities that occur within the Coyote Springs Investment Conservation Lands
(CSICL) will be consistent with passive recreational use or scientific research uses. The
CSICL will be managed for the conservation of the desert tortoise, banded Gila monster,
and western burrowing owl. The Conservation Area Management Plan, which would
include restoration, trail use and construction, will be reviewed and approved by the CSI
MSHCP Technical Advisory Committee. CSI’s weed management plan and mitigation
commitments to offset modification of Waters of the U.S. shall also apply to the CSICL.

All All-Terrain Vehicles (ATVs) and off highway vehicles (OHVs) shall be prohibited in
the CSICL, except for specific access on Old Highway 93 and existing dirt routes within
the CSICL for Federal, State, and local agency needs. A

- After the construction of the CSI development, ATVs and OHVs will only be allowed

within designated areas, if any, and on roads designated for such use, if any, within the
Development Area. The Coyote Springs Charter Community Association, Inc. shall
provide information on nearby OHV parks in Clark and Lincoln counties and other areas
and trails authorized for OHV and ATV use to residents and visitors, as an
encouragement to use these designated areas.

A Weed Management Plan (Appendix J of the CSI MSHCP) shall be implemented to
reduce the spread of weed species to the CSICL and to Federal lands surrounding the
project area. In addition to the noxious weed control measures included in the Weed
Management Plan, invasive grasses (e.g., fountain grass [Pennisetum ssp.]), will be
excluded from landscaping.

CSI shall clean heavy equipment of soil with high-pressure air or water prior to arrival at
the project area to minimize the potential introduction of alien plant seeds. All imported
materials will be certified weed-free.

Fire conservation measures for the proposed CSI development shall be coordinated with
the appropriate Federal, State, and county agencies. These measures will focus on using
roadways, infrastructure, and golf courses to keep fires from within the community from
spreading to the adjacent CSICL and other BLM lands, and vice versa. All development
will be required to meet National Fire Codes and Lincoln County code standards with
regard to community design (see Chapter 6 in the CSI MSHCP for more detail). Fire
conservation measures for the CSICL shall include implementing an aggressive weed
abatement program for Schismus and Bromus species as directed by the CSI Technical
Steering Committee (see Weed Management Plan in Appendix J of the CSI MSHCP).
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45.

46.

The north and east boundaries of the Development Area shall be permanently fenced as
each phase of the project is completed. In the interim, for each phase of construction
temporary fencing will be installed. The type of fencing would vary to be architecturally
compatible with the adjacent development. Permanent tortoise exclusion fencing or other
tortoise-proof barriers (as approved by the Service and CSI) will be inspected at least
quarterly (more frequently during the desert tortoise active season) and after major
precipitation events. This inspection will involve checking to see that there is proper
tension in the wire or fencing parts; the wire, wood, stucco or metal grill work is not
broken to create gates for human passageways; and appropriate post alignment and
stability is maintained. All fence damage will be repaired in a timely manner and
according to guidelines in the Recommended Specifications for Desert Tortoise Exclusion
Fencing (2005) to prevent tortoises from moving through damaged sections.

CSI or its designee, shall pay remuneration fees for up to 244 acres of disturbance to
desert tortoise critical habitat on Federal lands within the BLM utility corridor in Lincoln
County, subject to the conditions described in term and condition 7a of the Biological
Opirion for the CSI MSHCP. Fees will be deposited in the Lincoln County Section 7
account managed consistent with an MOA to be developed between BLM and the
Service.
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§1242

(g) If the Solicitor decides that relief
should not be granted, the Solicitor
shall so notify the petitioner in writ-
ing, stating in the notification the rea-
sons for denying relief. The petitioner
may then file a supplemental petition,
but no supplemental petition shall be
considered unless it is received within
80 days from the date of the Solicitor’s
notification denying the original peti-
tion.

{45 FR 17864, Mar. 19, 1980, as amended at 47
FR 56861, Dec. 21, 1982]

§12.42 Recovery of certain storage
costs.

If any wildlife, plant, or evidentiary
item is seized and forfeited under the
Endangered Species Act, 16 U.S.C. 1531
et seq., any person whose act or omis-
sion was the basis for the seizure may
be charged a reasonable fee for ex-
penses to the United States connected
with the transfer, board, handling, or
storage of such property. If any fish,
wildlife or plant is seized in connection
with a violation of the Lacey Act
Amendments of 1981, 16 U.S8.C. 3371, et
seq., any person convicted thereof, or
assessed a civil penalty therefor, may
be assessed a reasonable fee for ex-
penses of the United States connected
with the storage, care and maintenance
of such property. Within a reasonable
time after forfeiture, the Service shall
send to such person by registered or
certified mail, return receipt re-
quested, a bill for such fee. The bill
shall contain an itemized statement of
the applicable costs, together with in-
structions on the time and manner of
payment. Payment shall be made in ac-
cordance with the bill. The recipient of
any assessment of costs under this sec-
tion who has an objection to the rea-
sonableness of the costs described in
the bill may, within 30 days of the date
on which he received the bill, file writ-
ten objections with the Regional Direc-
tor of the Fish and Wildlife Service for
the Region in which the seizure oc-
curred. Upon receipt of the written ob-
jections, the appropriate Regional Di-
rector will promptly review them and
within 30 days mail his final decision
to the party who filed objections. In all
cases, the Regional Director’s decision

50 CFR Ch. | (10-1-05 Edition)

shall constitute final administrative
action on the matter.

[47 FR 56861, Dec. 21, 1882]

Subpart F—Return of Property

§12.51 Return procedure.

If, at the conclusion of the appro-
priate proceedings, seized property is
to be returned to the owner or con-
signee, the Solicitor or Service shall
issue a letter or other document au-
thorizing its return. This letter or
other document shall be delivered per-
sonally or sent by registered or cer-
tified mail, return receipt requested,
and shall identify the owner or con-
signee, the seized property, and, if ap-
propriate, the bailee of the seized prop-
erty. It shall also provide that upon
presentation of the letter or other doc-
ument and proper identification, and
the signing of a receipt provided by the
Service, the seized property is author-
ized to be released, provided it is prop-
erly marked in accordance with appli-
cable State or Federal requirements.

PART 13—GENERAL PERMIT
PROCEDURES

Subpart A—Infroduction

Sec.

13.1 General.

13.2 Purpose of regulations.

13.3 Scope of regulations.

13.4 Emergency variation from require-
ments.

13.5 Information collection requirements.

Subpart B—Application for Permits

13.11 Application procedures.
13.12 General information requirements on
applications for permits.

Subpart C—Permit Administration

13.21 Issuance of permits.

13.22 Renewal of permits.

13.23 Amendment of permits.

13.24 Right of succession by certain persons.

13.25 Transfer of permits and scope of per-
mit anthorization.

13.26 Discontinuvance of permit activity.

13.27 Permit suspension.

13.28 Permit revocation.

13.29 Review procedures.

Subpart D—Conditions

13.41 Humane conditions.



U.S. Fish and Wildlife Serv., Interior

13.42 Permits are specific.

13.43 Alteration of permits.

13.44 Display of permib.

13.45 Filing of reports.

13.46 Maintenance of records.

13.47 Inspection requirement.

13.48 Compliance with conditions of permit.
13.49 Surrender of permit.

13.50 Acceptance of liability.

AUTHORITY: 16 U.8.C. 668a, 704, 712, 742j-1,
1374(g), 1382, 1538(d), 1539, 1540(f), 3374, 4901-
4916; 18 U.8.C. 42; 19 U.S.C. 1202; 31 U.S.C.
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Subpart A—-Introduction

§13.1 General.

Bach person intending to engage in
an activity for which a permit is re-
quired by this subchapter B shall, be-
fore commencing such activity, obtain
a valid permit authorizing such activ-
ity. Each person who desires to obtain
the permit privileges authorized by
this subchapter must make application
for such permit in accordance with the
requirements of this part 13 and the
other regulations in this subchapter
which set forth the additional require-
ments for the specific permits desired.
If the activity for which permission is
sought is covered by the requirements
of more than one part of this sub-
chapter, the requirements of each part
must be met. If the information re-
quired for each specific permitted ac-
tivity is included, one application will
be accepted for all permits required,
and a single permit will be issued.

§13.2 Purpose of regulations.

The regulations contained in this
part provide uniform rules, conditions,
and procedures for the application for
and the issuance, denial, suspension,
revocation, and general administration
of all permits issued pursuant to this
subchapter B.

{54 FR 38147, Sept. 14, 1988]

§13.3 Scope of regulations.

The provisions in this part are in ad-
dition to, and are not in lieu of, other
permit regulations of this subchapter
and apply to all permits issued there-
under, including *‘Importation, Expor-
tation and Transporiation of Wildlife”
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(part 14), **Wild Bird Conservation Act”
(part 15), “‘Injurious Wildlife” (part 16),
‘“Endangered and Threatened Wildlife
and Plants” (part 17), “Marine Mam-
mals” (part 18), “Migratory Bird Per-
mits” (part 21), “Bagle Permits’’ (part
22), and “Endangered Species Conven-
tion” (the Convention on International
Trade in Endangered Species of Wild
Faunea and Flora) (part 23). As used in
this part 13, the term “‘permit” will
refer to a license, permit, certificate,
letter of authorization, or other docu-
ment as the context may require, and
to all such documents issued by the
Service or other authorized U.S. or for-
eign government agencies.

[70 PR 18317, Apr. 11, 2005]

§13.4 Emergency variation from re-
quirements.

The Director may approve variations
from the requirements of this part
when he finds that an emergency exists
and that the proposed variations will
not hinder effective administration of
this subchapter B, and will not be un-
lawfual. ’

§13.5 Information collection require-
ments.

(2) The Office of Management and
Budget approved the information col-
lection requirements contained in this
part 13 under 44 U.S.C. and assigned
OMB Control Number 1018-0092. The
Service may not conduct or spomnsor,
and you are not required to respond, to
a collection of information unless it
displays a currently valid OMB control
number. We are collecting this infor-
mation to provide information nec-
essary to evaluate permit applications.
We will use this information to review
permit applications and make deci-
sions, according to criteria established
in various Federal wildlife conserva-
tion statutes and regulations, on the
issuance, suspension, revocation, or de-
nial permits. You must respond to ob-
tain or retain a permit.

(b) We estimate the public reporting
burden for these reporting require-
ments to vary from 15 minutes to 4
hours per response, with an average of
0.803 hours per response, including time
for reviewing instructions, gathering
and maintaining data, and completing
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and reviewing the forms. Direct com-
ments regarding the burden estimate
or any other aspect of these reporting
requirements to the Service Informa-
tion Collection Control Officer, MS-222
ARLSQ, U.S. Fish and Wildlife Service,
Washington, DC 20240, or the Office of
Management and Budget, Paperwork
Reduction Project (1018-0092), Wash-
ington, DC 20603.

[63 FR 52634, Oct. 1, 1998]

Subpart B—Application for Permits

§13.11 Application procedures.

The Service may not issue a permit
for any activity authorized by this sub-
chapter B unless you have filed an ap-
plication under the following proce-
dures:

(a) Forms. Applications must be sub-
mitted in writing on a Federal Fish
and Wildlife License/Permit Applica-
tion (Form 3-200) or as otherwise spe-
cifically directed by the Service.

(b) Forwarding Instructions. Applica-
tions for permits in the following cat-
egories should be forwarded to the
issuing office indicated below.

(1) You may obtain applications for
migratory bird banding permits (50
CFR 21.22) by writing to: Bird Banding
Laboratory, USGS Patuxent Wildlife
Research Center, 12100 Beech Forest
Road, Laurel, Maryland 20708-4037.
Submit completed permit applications
to the same address.

(2) You may obtain applications for
designated port exception permits and
import/export licenses (50 CFR 14) by
writing to the Special Agent in Charge
(SAC) of the Region in which you re-
side (see 50 CFR 2.2 or the Service Web
site, hitip:/www.fws.gov, for addresses
and boundaries of the Regions). Submit
completed permit applications to the
same address.

(3) You may obtain applications for
Wild Bird Conservation Act permits (50
CFR 19); injurious wildlife permits (50
CFR 16); captive-bred wildlife registra-
tions (50 CFR 17); permits authorizing
import, export, or foreign commerce of
endangered and threatened species, and
interstate commerce of non-native en-
dangered or threatened species (50 CFR
17); marine mammal permits (60 CFR
18); and permits and certificates for im-~
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port, export, and reexport of species
listed under the Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora (CITES) (50
CFR 23) from: U.8. Fish and Wildlife
Service, Division of Management Au-
thority, 4401 N. Fairfax Drive, Room
700, Arlington, Virginia 22203-1610. Sub-
mit completed permit applications to
the same address.

(4) You may obtain Endangered Spe-
cies Act permit applications (50 CFR
17) for activities involving native en-
dangered and threatened species, in-
cluding incidental take, scientific pur-
poses, enhancement of propagation or
survival (i.e., recovery), and enhance-
ment of survival by writing to the Re-
gional Director (Attention: Endangered
Species Permits) of the Region where
the activity is to take place (see 50
CFR 2.2 or the Service Web site, http./
www.fws.gov, for addresses and bound-
aries of the Regions). Submit com-
pleted applications to the same address
(the Regional office covering the area
where the activity will take place).
Permit applications for interstate com-
merce for mnative endangered and
threatened species should be obtained
by writing to the Regional Director
(Attention: Endangered Species Per-
mits) of the Region that has the lead
for the particular species, rather than
the Region where the activity will take
place. You can obtain information on
the lead Region via the Service’s En-
dangered Species Program Web page
(http.//endangered.fws.gov/wildlife. himl)
by entering the common or scientific
name of the listed species in the Regu-
latory Profile query box. Send inter-
state commerce permit applications for
native listed species to the same Re-
gional Office that has the lead for that
species. Endangered Species Act permit
applications for the import or export of
native endangered and threatened spe-
cies may be obtained from the Division
of Management Authority in accord-
ance with paragraph (b)(8) of this sec-
tion.

(5) You may obtain applications for
bald and golden eagle permits (50 CFR
22) and migratory bird permits (60 CFR
21), except for banding and marking
permits, by writing to the Migratory
Bird Permit Program Office in the Re-
gion in which you reside. For mailing
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addresses for the Migratory Bird Re-
gional Permit Offices, see below, or go
to: hitp:/fpermits.fws.gov/mbpermits/ad-
dresses.html. Send completed applica-
tions to the same address. The mailing
addresses for the Regional Migratory

Bird Permit Offices are as follows:

Region 1 (CA, HI, ID, NV, OR, WA):
U.S. Fish and Wildlife Service, Mi-
gratory Bird Permit Office, 911 N.E.
11th Avenue, Portland, OR 97232-4181.

Region 2 (AZ, NM, OK, TX): U.S. Fish
and Wildlife Service, Migratory Bird
Permit Office, P.O. Box 709, Albu-
querque, NM 871083.

Region 3 (14, IL, IN, MN, MO, MI, OH,
WI): U.S. Fish and Wildlife Service,
Migratory Bird Permit Office, One
Federal Drive, Fort Snelling, MN
55111.

Region 4 (AR, FL, GA, KY, LA, MS,
NC, 8C, TN, PR, VI) U.S. Fish and
Wildlife Service, Migratory Bird Per-
mit Office, P.O. Box 49208, Atlanta,
GA 30359.

Region 5 (CT, DC, DE, MA, MD, ME,
NH, NJ, NY, PA, RI, VA, VT, WV):
U.S. Fish and Wildlife Service, Mi-
gratory Bird Permit Office, P.O. Box
779, Hadley, MA 01035-0779.

Region 6 (CO, XS, MT, ND, NE, 8D, UT,
WY): U.8. Fish and Wildlife Service,
Migratory Bird Permit Office, P.O.
Box 25486, DFC (60130), Denver, CO
80225-0486.

Region 7 (AK). U.S. Fish and Wildlife
Service, Migratory Bird Permit Of-
fice (MS-201), 1011 E. Tudor Road, An-
chorage, AX 99503.

(c) Time notice. The Service will proc-
ess all applications as quickly as pos-
sible. However, we cannot guarantee
final action within the time limit you
request. You should ensure that appli-
cations for permits for marine mam-
mals and/or endangered and threatened
species are postmarked at least 90 cal-
endar days prior to the requested effec-
tive date. The time we require for proc-
essing of endangered and threatened
species incidental take permits will
vary according to the project scope and
significance of effects. Submit applica-
tions for all other permits to the
issuing/reviewing office and ensure
they are postmarked at least 60 cal-
endar days prior to the requested effec-
tive date. Our processing time may be
increased by the procedural require-
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ments of the National Environmental
Policy Act (NEPA), the requirement to
publish a notice in the FEDERAL REG-
ISTER requesting a 30-day public com-
ment period when we receive certain
types of permit applications, and/or the
time required for extensive consulta-
tion within the Service, with other
Federal agencies, and/or State or for-
eign governments. When applicable, we
may require permit applicants to pro-
vide additional information on the pro-
posal and on its environmental effects
as may be necessary to satisfy the pro-
cedural requirements of NEPA.

(d) Fees. (1) Unless otherwise exempt-
ed under this subsection, you must pay
the required permit processing fee at
the time that you apply for issuance or
amendment of a permit. You must pay
by check or money order made payable
to the *‘U.S. Fish and Wildlife Serv-
ice.” The Service will not refund any
application fee wunder any cir-
cumstances if we have processed the
application. However, we may return
the application fee if you withdraw the
application before we have signifi-
cantly processed it.

(2) If regulations in this subchapter
require more than one type of permit
for an activity and the permits are
issued by the same office, the issuing
office may issue one consolidated per-
mit authorizing the activity in accord-
ance with §13.1. You may submit a sin-
gle application in such cases, provided
that the single application contains all
the information required by the sepa-
rate applications for each permitted
activity. Where more than one per-
mitted activity is consolidated into
one permit, the issuing office will
charge the highest single fee for the ac-
tivity permitted.

(8) Circumstances under which we
will not charge a permit application
fee are as follows:

(i) We will not charge a permit appli-
cation fee to any Federal, tribal, State,
or local government agency or to any
individual or institution acting on be-
half of such agency. Except as other-
wise authorized or waived, if you fail to
submit evidence of such status with
your application, we will require the
submission of all processing fees prior
to the acceptance of the application for
processing.
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(ii) As noted in paragraph (d)4) of
this section.

(iii) We may waive the fee on a case-
by-case basis for extraordinary extenu-
ating circumstances provided that the
issuing permit office and a Regional or
Assistant Director approves the waiv-
er.

(4) User fees. The following table iden-
tifies specific fees for each permit ap-

50 CFR Ch. | (10-1-0S Edition)

plication or amendment to a current
permit. If no fee is identified under the
Amendment Fee c¢olumn, this par-
ticular permit either cannot be amend-
ed and a new application, and applica-
tion fee, would need to be submitted or
no fee will be charged for amending the
permit (please contact the issuing of-
fice for further information).

Type of pemnit ‘ ci(f:aFli’;n | Fee ‘ Ame;'neirnent
Migratory Bird Treaty Act
Migratory Bird Import/Export 50 CFR 21
Migratory Bird Banding or Marking 50 CFR 21
Migratory Bird Scientific Collecting 50 CFR 21
Migratory Bird Taxidermy 50CFR 21
Waterfow! Sale and Disposal 50 CFR 21
Special Canada Goose 50 CFR 21
Migratory Bird Special Purpose/Education 50 CFR 21
Migratory Bird Speclal Purpose/Salvags 50 CFR 21
Migratory Bird Special Purpose/Game 8ird Propagation ... | 50 CFR 21
Migratory Bird Special Purpose/Miscellanaous 50 CFR 21
Falconry 50 CFR 21
Raptor Propagation 50 CFR 21
Migratory Bird Rehabxlltahon 50 CFR 21
Migratory Bird D 50 CFR 21
Migratory Bird Depredancn/Humeowner 50 CFR 21
Bald and Golden Eagle Protection Act
Eagle Scientific Coll 50 CFR 22
Eagle Exhibition 50 CFR 22
Eagls Falconry 50 CFR 22
Eagle—Native Amarican Religion 50 CFR 22
Eagle Depredation 50 CFR 22
Golden Eagle Nest Take 50 CFR 22
Eagle Transport—Scientific or Exhibition 50 CFR 22
Eagle Transport~-Native American Religious PUIPOSES .....overvrerrires 50 CFR 22
Endangered Species Act/CITES/Lacey Act
ESA Recovery 50 CFR 17 100 50
ESA Commerce 50 CFR 17 100 50
ESA Enhancement of Survival (Safe Harbor AGraement) .......wweseesessessssensscsanne 50 CFR 17 50 25
ESA Enhancement of Survival (Candidate Conservation Agreement with Assur- | 50 CFR 17 50 25
ances), .
ESA Incidental Take (Habitat Consarvation Plan) 50 CFR 17 100
ESA and CITES Impor/Export and Foraign COMMEIGE w..uemisrerinsaesestresscmescercssers 50 CFR 17 100
ESA and CITES Museum Exchange 50 CFR 17 100
ESA Captive-bred Wildlife Regi n 50 CFR 17 200
—Renewal of Captive-bred wildlife r 50 CFR 17 100
CITES Import {including trophies under ESA and MMPA) .......................................... 50 CFR 17, 100
18, 23.
CITES Expoit 50 CFR 23 100 50
CITES Pre-Convention 50 CFR 23 75 40
CITES Certificate of Origin 50 CFR 23 75 40
CITES Re-Export 50 CFR 23 75 40
CITES Personal Effects and Pst Export/Re-Export 50 CFR 23 1 [
CITES Appendix !l Expaort {native furbsarers and alligators—excluding live animals) | 50 CFR 23 100 50
CITES Master File (includes files for artificial propagation, biomedical, stc. and cov- | 50 CFR 23 200 100
ers import, export, and re-expert documents).
—Renewal of CITES Master File 50 CFR 23
—Single-use permits issued on Master File 50 CFR 23
CITES Annual Program File 50 CFR 23
—Single-use permits issued under Annual Program 50 CFR 23
CITES roplacoment documents (lost, stolen, or damaged documents) 50 CFR 23
CITES Passport for Traveling Exhibitions and Pets 50 CFR 23
CITES/ESA Passport for Traveling Exhibitions 50 CFR 23
Impor/Export License 50 CFR 14
Designated Port Exception 50 CFR 14
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Type of permit ci(tzaﬁilzn Foe Ame;'leirnent
Injurious Wildlifc Permit 50 GFR 18

—Transport Authorization for injurious Wildlife ...

.| S0 CFR 16

Wild Bird Conservation Act (WBCA)

Personal Pet Import 50 CFR 15 50 | ceevenrrrenniians

WBCA Scientific Research, Zoalogical Breeding or Display, Cooperative Breeding .. | 50 CFR 15 100 50

WBCA Approval ot Cooperative Breeding Programs 50 CFR 15 200 100
—Renewal of a WBCA Coopaerative Breeding Program 50 CFR 15

WBCA Approval of a Foreign Breeding Facility 50 CFR 15
Marine Mammal Protection Act
Marine Mammal Public Display 50 CFR 18
Marine Mammal Scientific R /Enh /Regi d Agent or Tannery ..... 50 CFR 18
—Rsenewal of Marne M | Sclentific R h/Enhancement/Reg- | 50 CFR 18
istered Agent or Tannery.

1No fee.

2Each.

3 Per animal.

“Per species.

(6) We will charge a fee for sub-
stantive amendments made to permits
within the time period that the permit
is still valid. The fee is generally half
the original fee assessed at the time
that the permit is processed; see para-
graph (d)(4) of this section for the exact
amount. Substantive amendments are
those that pertain to the purpose and
conditions of the permit and are not
purely administrative. Administrative
changes, such as updating name and
address information, are required
under 13.23(c), and we will not charge a
fee for such amendments.

(6) Except as specifically noted in
paragraph (d)(4) of this section, a per-
mit renewal is an issuance of a new
permit, and applicants for permit re-
newal must pay the appropriate fee
listed in paragraph (d)(4) of this sec-
tion.

(e) Abandoned or incompiete applica-
tions. If we receive an incomplete or
improperly executed application, or if
you do not submit the proper fees, the
issuing office will notify you of the de-
ficiency. If you fail to supply the cor-
rect information to complete the appli-
cation or to pay the required fees with-
in 45 calendar days of the date of noti-
fication, we will consider the applica-
tion abandoned. We will not refund any
fees for an abandoned application.

[70 FR 18317, Apr. 11, 2005]

45

§18.12 General information require-
ments on applications for permits.

(a) General information required for
all applications. All applications must
contain the following information:

(1) Applicant’s full name, mailing ad-
dress, telephone number(s), and,

(i) If the applicant is an individual,
the date of birth, height, weight, hair
color, eye color, sex, and any business
or institutional affiliation of the appli-
cant related to the requested permitted
activity; or

(ii) If the applicant is a corporation,
firm, partnership, association, institu-
tion, or public or private agency, the
name and address of the president or
principal officer and of the registered
agent for the service of process;

(2) Location where the requested per-
mitted activity is to occur or be con-
ducted;

(3) Reference to the part(s) and sec-
tion(s) of this subchapter B as listed in
paragraph (b) of this section under
which the application is made for a
permit or permits, together with any
additional justification, including sup-
porting documentation as required by
the referenced part(s) and section(s);

(4) If the requested permitted activ-
ity involves the import or re-export of
wildlife or plants from or to any for-
gign country, and the country of ori-
gin, or the country of export or re-ex-
port restricts the taking, possession,
transportation, exportation, or sale of
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wildlife or plants, documentation as in-
dicated in §14.52(¢c) of this subchapter
B;

(5) Certification in the following lan-
guage:

I hereby certify that I have read and am fa-
miliar with the regulations contained in
title 50, part 13, of the Code of Federal Regu-
lations and the other applicable parts in sub-
chapter B of chapter I of title 50, Code of
Federal Regulations, and I further certify
that the information submitted in this appli-
cation for a permit is complete and accurate
to the best of my knowledge and belief. I un-
derstand that any false statement herein
may subject me to suspension or revocation
of this permit and to the criminal penalties
of 18 U.8.C. 1001.

(8) Desired effective date of permit
except where issuance date is fixed by
the part under which the permit is
issued;

(7) Date;

(8) Signature of the applicant; and

(9) Such other information as the Di-
rector determines relevant to the proc-
essing of the application, including,
but not limited to, information on the
environmental effects of the activity
consistent with 40 CFR 1506.5 and De-
partmental procedures at 516 DM 6, Ap-
pendix 1.3A.

(b) Additional information required on
permit applications. As stated in para-
graph (a)(3) of this section certain ad-
ditional information is required on all
applications. These additional require-
ments may be found by referring to the
section of this subchapter B cited after
the type of permit for which applica-
tion is being made:

Type of permit Section

Importation at nondesignated ports:

Scientific 14.31

Deterioration prevention 14.32

Economic hardship 14.33
Marking of package or container:

Symbol marking ... 14.83

Import/export licanse 14.93
Feather import quota: Importation or entry ... 15.21
Injurious wildlife: Importation or shipment ... 16.22
Endangered wildlife and plant permits:

Similarity of appsarance 17.52

Scieniific, enhancement of propagation or

survival, incidental taking for wildlife ........ 17.22

Sclentitic, propagation, or survival for plants 17.62

Economic ip for wildlite 17.23

Economic hardship for plants .......eeeerniene 17.63
Threatened wildlife and plant permits:

Similarity of apy ce 17.52

General for wildlife 17.82

American alligator-buyer or tanner 17.42(a)

General for plants 17.72
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Type of permit Section
Marine mammals psrmits:
Scientific ! 18.31
Public dispfay .. 18.31
Migratory bird permits:
Banding or marking 21.22
Scientific collecting 21.23

Taxidermist . 21.24

Waterfow! sale and disposal 21.25
Special aviculturist .. 21.26
Speclal purpose ... N 21.27
Falconry 21.28
Raptor prof ion permit 21.30
Depredation COMMO) .....wuereeerorercmssmsonsrsrenss 21.41
Eagle permits:
Scientific or exhibltion 22.21
Indian religious use 22.22
Depredation control 2223
Falconry purposes ... 22.24
Take of golden eagle nests . 2225
Endangered Species Convention permits .. 23.15

[39 FR 1161, Jan. 4, 1974, as amended at 42 FR
10465, Feb. 22, 1977; 42 FR 32377, June 24, 1977;
44 FR 54006, Sept. 17, 1979; 44 FR 59083, Oct.
12, 1979; 45 FR 56673, Aug. 25, 1980; 45 FR 78154,
Nov. 25, 1980; 16 FR 42680, Aug. 21, 1981; 48 FR
31607, July 8, 1983; 48 FR 57300, Dec. 29, 1983;
50 FR 39687, Sept. 30, 1985; 50 FR 45408, Oct.
31, 1985; 54 FR 38147, Sept. 14, 1989; 70 FR
18319, Apr. 11, 2005)

Subpart C—Permit Administration

§13.21 Issuance of permits.

(a) No permit may be issued prior to
the receipt of a written application
therefor, unless a written variation
from the requirements, as authorized
by §18.4, is inserted into the official file
of the Burean. An oral or written rep-
resentation of an employee or agent of
the United States Government, or an
action of such employee or agent, shall
not be construed as a permit unless it
meets the requirements of a permit as
defined in 50 CFR 10.12.

(b) Upon receipt of a properly exe-
cuted application for a permit, the Di-
rector shall issue the appropriate per-
mit unless:

(1) The applicant has been assessed a
civil penalty or convicted of any crimi-
nal provision of any statute or regula-
tion relating to the activity for which
the application is filed, if such assess-
ment or conviction evidences a lack of
responsibility.

(2) The applicant has failed to dis-
close material information required, or
has made false statements as to any
material fact, in connection with his
application;
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(3) The applicant has failed to dem-
onstrate a valid justification for the
permit and a showing of responsibility;

(4) The authorization requested po-
tentially threatens a wildlife or plant
population, or

(6) The Director finds through fur-
ther inquiry or investigation, or other-
wise, that the applicant is not guali-
fied.

(¢) Disqualifying factors. Any one of
the following will disqualify a person
from receiving permits issued under
this part.

(1) A conviction, or entry of a plea of
guilty or nolo contendere, for a felony
violation of the Lacey Act, the Migra-
tory Bird Treaty Act, or the Bald and
Golden Eagle Protection Act disquali-
fies any such person from receiving or
exercising the privileges of a permit,
unless such disqualification has been
expressly waived by the Director in re-
sponse to a written petition.

(2) The revocation of a permit for
reasons found in §13.28 (a)(1) or (a)?2)
disqualifies any such person from re-
ceiving or exercising the privileges of a
similar permit for a period of five years
from the date of the final agency deci-
sion on such revocation.

(38) The failure to pay any required
fees or assessed costs and penalties,
whether or not reduced to judgement
disqualifies such person from receiving
or exercising the privileges of a permit
as long as such moneys are owed to the
United States. This requirement shall
not apply to any civil penalty pres-
ently subject to administrative or judi-
cial appeal; provided that the pendency
of a collection action brought by the
United States or its assignees shall not
constitute an appeal within the mean-
ing of this subsection.

(4) The failure to submit timely, ac-
curate, or valid reports as required
may disqualify such person from re-
ceiving or exercising the privileges of a
permit as long as the deficiency exists.

(@) Use of supplemental information.
The issuing officer, in making a deter-
mination under this subsection, may
use any information available that is
relevant to the issue. This may include
any prior conviction, or entry of a plea

. of guilty or nolo contendere, or assess-

ment of civil or criminal penalty for a
violation of any Federal or State law
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or regulation governing the permitted
activity. It may also include any prior
permit revocations or suspensions, or
any reports of State or local officials.
The issuing officer shall consider all
relevant facts or information available,
and may make independent inquiry or
investigation to verify information or
substantiate qualifications asserted by
the applicant.

(e) Conditions of issuance and accept-
ance. (1) Conditions of issuance and ac-
ceptance. Any permit automatically in-
corporates within its terms the condi-
tions and requirements of subpart D of
this part and of any part(s) or sec-
tion(s) specifically authorizing or gov-
erning the activity for which the per-
mit is issued, as well as any other con-
ditions deemed appropriate and in-
cluded on the face of the permit at the
discretion of the Director.

(2) Any person accepting and holding
a permit under this subchapter B ac-
knowledges the necessity for close reg-
ulation and monitoring of the per-
mitted activity by the Government. By
accepting such permit, the permittee
consents to and shall allow entry by
agents or employees of the Service
upon premises where the permitted ac-
tivity is conducted at any reasonable
hour. Service agents or employees may
enter such premises to inspect the lo-
cation; any books, records, or permits
required to be kept by this subchapter
B; and any wildlife or plants Xkept
under authority of the permit.

(f) Term of permit. Unless otherwise
modified, a permit is valid during the
period specified on the face of the per-
mit. Such period shall include the ef-
fective date and the date of expiration.

(g) Denial. The issuing officer may
deny a permit to any applicant who
fails to meet the issuance criteria set
forth in this section or in the part(s) or
section(s) specifically governing the
activity for which the permit is re-
quested.

[39 FR 1161, Jan. 4, 1974, as amended at 42 FR
32377, June 24, 1977; 47 FR 30785, July 15, 1982;
54 FR 38148, Sept. 14, 1989; 70 FR 18319, Apr.
11, 2005]

§13.22 Renewal of permits.

(a) Application jor renewal. Applicants
for renewal of a permit must submit a
written application at least 30 days
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prior t0 the expiration date of the per-
mit. Applicants must certify in the
form required by §18.12(2)(5) that all
statements and information in the
original application remain current
and correct, unless previously changed
or corrected. If such information is no
longer current or correct, the applicant
must provide corrected information.

(b) Renewal criteria. The Service shall
issue a renewal of a permit if the appli-
cant meets the criteria for issuance in
§13.21(b) and is not disqualified under
§13.21(c).

(c) Continuation of permitited activity.
Any person holding a valid, renewable
permit, who has complied with this
section, may continue the activities
authorized by the expired permit until
the Service has acted on such person’s
application for renewal.

(d) Denial. The issuing officer may
deny renewal of a permit to any appli-
cant who fails to meet the issuance cri-
teria set forth in §13.21 of this part, or
in the part(s) or section(s) specifically
governing the activity for which the
renewal is requested.

[54 FR 38148, Sept. 14, 1989)

§13.23 Amendment of permits.

(a) Permittee’s request. Where cir-
cumstances have changed so that a per-
mittee desires to have any condition of
his permit modified, such permittee
must submit a full written justifica-
tion and supporting information in
conformity with this part and the part
under which the permit was issued.

(b) The Service reserves the right to
amend any permit for just cause at any
time during its term, upon written
finding of necessity, provided that any
such amendment of a permit issued
under §17.22(b) through (d) or §17.32(b)
through (d) of this subchapter shall be
consistent with the requirements of
§17.22(b)(5), (cX5) and (dX5) or
§117.32(b)(5), (c)(5) and (d)(5) of this sub-
chapter, respectively.

(¢) Change of name or address. A per-
mittee is not required to obtain a new
permit if there is a change in the legal
individual or business name, or in the
mailing address of the permittee. A
permittee is required to notify the
issuing office within 10 calendar days
of such change. This provision does not
authorize any change in location of the
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conduct of the permitted activity when
approval of the location is a gualifying
condition of the permit.

[5¢ FR 38148, Sept. 14, 1989, as amended at 64
FR 32711, June 17, 1999]

§13.24 Right of succession by certain
persons.

(a) Certain persons other than the
permittee are authorized to carry on a
permitted activity for the remainder of
the term of a current permit, provided
they comply with the provisions of
paragraph (b) of this section. Such per-
sons are the following:

(1) The surviving spouse, child, ex-
ecutor, administrator, or other legal
representative of a deceased permittee;
or

(2) A receiver or trustee in bank-
ruptcy or a court designated assignee
for the benefit of creditors. .

(b) In order to qualify for the author-
ization provided in this section, the
person or persons desiring to continue
the activity shall furnish the permit to
the issuing officer for endorsement
within 90 days from the date the suc-
cessor begins to carry on the activity.

(¢) In the case of permits issued
under §17.22(b) through (d) or §17.32(b)
through (d) of this subchapter B, the
successor’s authorization under the
permit is also subject to a determina-
tion by the Service that:

(1) The successor meets all of the
gualifications under this part for hold-
ing a permit;

(2) The successor has provided ade-
quate written assurances that it will
provide sufficient funding for the con-
servation plan or Agreement and will
implement the relevant terms and con-
ditions of the permit, including any
outstanding minimization and mitiga-
tion requirements; and

(8) The successor has provided such
other information as the Service deter-
mines is relevant to the processing of
the request.

[64 FR 32711, June 17, 1999]

§13.25 Transfer of permits and scope
of permit authorization.

(a) Except as otherwise provided for
in this section, permits issued under
this part are not transferable or assign-
able.
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(b) Permits issued under §17.22(b) or
§17.32(b) of this subchapter B may be
transferred in whole or in part through
a joint submission by the permitiee
and the proposed transferee or in the
case of a deceased permittee, the de-
ceased permittee’s legal representative
and the proposed transferee, provided
the Service determines that:

(1) The proposed transferee meets all
of the gualifications under this part for
holding a permit;

(2) The proposed transferee has pro-
vided adequate written assurances that
it will provide sufficient funding for
the conservation plan or Agreement
and will implement the relevant terms
and conditions of the permit, including
any outstanding minimization and
mitigation requirements; and

(3) The proposed transferee has pro-
vided such other information as the
Service determines is relevant to the
processing of the submission.

(c) In the case of the transfer of lands
subject to an agreement and permit
issued under §17.22(c) or (d) or §17.32 (¢)
or (d) of this subchapter B, the Service
will transfer the permit to the new
owner if the new owner agrees in writ-
ing to become a party to the original
agreement and permit.

(d) Bxcept as otherwise stated on the
face of the permit, any person who is
under the direct comtrol of the per-
mittee, or who is employed by or under
contract to the permittee for purposes
authorized by the permit, may carry
out the activity authorized by the per-
mit.

(e) In the case of permits issued
under §17.22(b)-(d) or §17.32(b)-(d) of
this subchapter to a State or local gov-
ernmental entity, a person is under the
direct control of the permittee where:

(1) The person is under the jurisdic-
tion of the permittee and the permit
provides that such person(s) may carry
out the authorized activity; or

(2) The person has been issued a per-
mit by the governmental entity or has
executed a written instrument with the
governmental entity, pursuant to the
terms of the implementing agreement.

(64 FR 32711, June 17, 1999, as amended at 64
PR 52676, Sept. 30, 1999; 69 FR 24082, May 3,
2004]
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§13.26 Discontinuance of permit activ-
ity.

When a permitiee, or any successor
to a permittee as provided for by §13.24,
discontinues activities authorized by a
permit, the permittee shall within 30
calendar days of the discontinuance re-
turn the permit to the issuing office to-
gether with a written statement sur-
rendering the permit for cancellation.
The permit shall be deemed void and
cancelled upon its receipt by the
issuing office. No refund of any fees
paid for issuance of the permit or for
any other fees or costs associated with
a permitted activity shall be made
when a permit is surrendered for can-
cellation for any reason prior to the ex-
piration date stated on the face of the
permit.

[5¢ FR 38149, Sept. 14, 1989)

§13.27 Permit suspension.

(a) Criteria for suspension. The privi-
leges of exercising some or all of the
permit authority may be suspended at
any time if the permittee is not in
compliance with the conditions of the
permit, or with any applicable laws or
regulations governing the conduct of
the permitted activity. The issuing of-
ficer may also suspend all or part of
the privileges authorized by a permit if
the permittee fails to pay any fees,
penalties or costs owed to the Govern-
ment. Such suspension shall remain in
effect until the issuing officer deter-
mines that the permittee has corrected
the deficiencies.

(b) Procedure for suspension. (1) When
the issuing officer believes there are
valid grounds for suspending a permit
the permittee shall be notified in writ-
ing of the proposed suspension by cer-
tified or registered mail. This notice
shall identify the permit to be sus-
pended, the reason(s) for such suspen-
sion, the actions necessary to correct
the deficiencies, and inform the per-
mittee of the right to object to the pro-
posed suspension. The issuing officer
may amend any notice of suspension at
any time.

(2) Upon receipt of a notice of pro-
posed suspension the permittee may
file a written objection to the proposed
action. Such objection must be in writ-
ing, must be filed within 45 calendar
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days of the date of the notice of pro-
posal, must state the reasons why the
permitiee objects to the proposed sus-
pension, and may include supporting
documenstation.

(3) A decision on the suspension shall
be made within 45 days after the end of
the objection period. The issuing offi-
cer shall notify the permittee in writ-
ing of the Service’s decision and the
reasons therefore. The issuing officer
shall also provide the applicant with
the information concerning the right
to request reconsideration of the deci-
sion under §13.29 of this part and the
procedures for requesting reconsider-
ation.

[54 FR 38149, Sept. 14, 1989]

§13.28 Permit revocation.

(a) Criteria for revocation. A permit
may be revoked for any of the fol-
lowing reasons:

(1) The permittee willfully violates
any Federal or State statute or regula-
tion, or any Indian tribal law or regu-
lation, or any law or regulation of any
foreign country, which involves a vio-
lation of the conditions of the permit
or of the laws or regulations governing
the permitted activity; or

(2) The permittee fails within 60 days
to correct deficiencies that were the
cause of a permit suspension; or

(3) The permittee becomes disquali-
fied under §13.21(c) of this part; or

(4) A change occurs in the statute or
regulation authorizing the permit that
prohibits the continuation of a permit
issued by the Service; or

(5) Except for permits issued under
§17.22(b) through (@) or §17.32(b)
through (d) of this subchapter, the pop-
ulation(s) of the wildlife or plant that
is the subject of the permit declines to
the extent that continuation of the
permitted activity would be detri-
mental o maintenance or recovery of
the affected population.

(b) Procedure for revocation. (1) When
the issuing officer bhelieves there are
valid grounds for revoking a permit,
the permittee shall be notified in writ-
ing of the proposed revocation by cer-
tified or registered mail. This notice
shall identify the permit to be revoked,
the reason(s) for such revocation, the
proposed disposition of the wildlife, if
any, and inform the permittee of the
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right to object to the proposed revoca-
tion. The issuing officer may amend
any notice of revocation at any time.

(2) Upon receipt of a notice of pro-
posed revocation the permittee may
file a written objection to the proposed
action. Such objection must be in writ-
ing, must be filed within 45 calendar
days of the date of the notice of pro-
posal, must state the reasons why the
permittee objects to the proposed rev-
ocation, and may include supporting
documentation.

(3) A decision on the revocation shall
be made within 45 days after the end of
the objection period. The issuing offi-
cer shall notify the permittee in writ-
ing of the Service’s decision and the
reasons therefore, together with the in-
formation concerning the right to re-
quest and the procedures for requesting
reconsideration.

(4) Unless a permittee files a timely
request for reconmsideration, any wild-
life held under authority of a permit
that is revoked must be disposed of in
accordance with instructions of the
issuing officer. If a permittee files a
timely request for reconsideration of a
proposed revocation, such permittee
may retain possession of any wildlife
held under authority of the permit
until final disposition of the appeal
process.

[54 FR 38149, Sept. 14, 1989, as amended at 64
FR 32711, June 17, 1999])

§13.29 Review procedures.

(a) Request for reconsideration. Any
person may request reconsideration of
an action under this part if that person
is one of the following:

(1) An applicant for a permit who has
received written notice of denial;

(2) An applicant for renewal who has
received written notice that a renewal
is denied;

(8) A permittee who has a permit
amended, suspended, or revoked, ex-
cept for those actions which are re-
quired by changes in statutes or regu-
lations, or are emergency changes of
limited applicability for which an expi-
ration date is set within 90 days of the
permit change; or

(4) A permittee who has a permit
jssued or renewed but has not been
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granted authority by the permit to per-
form all activities requested in the ap-
plication, except when the activity re-
quested is one for which there is no
lawful authority to issue a permit.

(b) Method of requesting reconsider-
ation. Any person requesting reconsid-
eration of an action under this part
must comply with the following cri-
teria:

(1) Any request for reconsideration
must be in writing, signed by the per-
son requesting reconsideration or by
the legal representative of that person,
and must be submitted to the issuing
officer.

(2) The request for reconsideration
must be received by the issuing officer
within 45 calendar days of the date of
notification of the decision for which
reconsideration is being requested.

(38) The request for reconsideration
shall state the decision for which re-
consideration is being requested and
shall state the reason(s) for the recon-
sideration, including presenting any
new information or facts pertinent to
the issue(s) raised by the request for
reconsideration.

(4) The request for reconsideration
shall contain a certification in sub-
stantially the same form as that pro-
vided by §13.12(a)(5). If a request for re-
consideration does not contain such
certification, but is otherwise timely
and appropriate, it shall be held and
the person submitting the request shall
be given written notice of the need to
submit the certification within 15 cal-
endar days. Failure to submit certifi-
cation shall result in the request being
rejected as insufficient in form and
content.

(¢) Inquiry by the Service. The Service
may institute a separate inquiry into
the matter under consideration.

(@) Determination of grant or denial of
a request for reconsideration. The issuing
officer shall notify the permittee of the
Service's decision within 45 days of the
receipt of the request for reconsider-
ation. This notification shall be in
writing, shall state the reasons for the
decision, and shall contain a descrip-
tion of the evidence which was relied
upon by the issuing officer. The notifi-
cation shall also provide information
concerning the right to appeal, the offi-
cial to whom an appeal may be ad-
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dressed, and the procedures for making
an appeal.

(e) Appeal. A person who has received
an adverse decision following submis-
sion of a request for reconsideration
may submit a written appeal to the Re-
gional Director for the region in which
the issuing office is located, or to the
Director for offices which report di-
rectly to the Director. An appeal must
be submitted within 45 days of the date
of the notification of the decision on
the request for reconsideration. The
appeal shall state the reason(s) and
issue(s) upon which the appeal is based
and may contain any additional evi-
dence or arguments to support the ap-
peal.

() Decision on appeal. (1) Before a de-
cision is made concerning the appeal
the appellant may present oral argu-
ments before the Regional Director or
the Director, as appropriate, if such of-
ficial judges oral arguments are nec-
essary to clarify issues raised in the
written record.

(2) The Service shall notify the appel-
lant in writing of its decision within 45
calendar days of receipt of the appeal,
unless extended for good cause and the
appellant notified of the extension.

(8) The decision of the Regional Di-
rector or the Director shall constitute
the final administrative decision of the
Department of the Interior.

[54 TR 38149, Sept. 14, 1989)]

Subpart D—Conditions

§13.41 Humane conditions.

Any live wildlife possessed under a
permit must be maintained under hu-
mane and healthful conditions.

[54 FR 38150, Sept. 14, 1989]

§18.42 Permits are specific.

The authorizations on the face of a
permit that set forth specific times,
dates, places, methods of taking or car-
rying out the permitted activities,
numbers and kinds of wildlife or
plants, location of activity, and associ-
ated activities that must be carried
out; describe certain -circumscribed
transactions; or otherwise allow a spe-
cifically limited matter, are to be
strictly interpreted and will not be in-
terpreted to permit similar or related



§13.43

matters outside the scope of strict con-
struction.

[70 FR 18320, Apr. 11, 2005)

§13.43 Alferation of permiis.

Permits shall not be altered, erased,
or mutilated, and any permit which
has been altered, erased, or mutilated
shall immediately become invalid. Un-
less specifically permitted on the face
thereof, no permit shall be copied, nor
shall any copy of a permit issued pur-
suant to this subchapter B be dis-
played, offered for inspection, or other-
wise used for any official purpose for
which the permit was issued.

§13.44 Display of permit.

Any permit issued under this part
shall be displayed for inspection upon
request to the Director or his agent, or
to any other person relying upon its
existence.

§13.46 Filing of reports.

Permittees may be required to file
reports of the activities conducted
undér the permit. Any such reports
shall be filed not later than March 31
for the preceding calendar year ending
December 31, or any portion thereof,
during which a permit was in force, un-
less the regulations of this subchapter
B or the provisions of the permit set
forth other reporting requirements.

§13.46 Maintenance of records.

From the date of issuance of the per-
mit, the permittee shall maintain com-
plete and accurate records of any tak-
ing, possession, transportation, sale,
purchase, barter, exportation, or im-~
portation of plants obtained from the
wild (excluding seeds) or wildlife pursu-
ant to such permit. Such records shall
be kept current and shall include
names and addresses of persons with
whom any plant obtained {rom the wild
(excluding seeds) or wildlife has been
purchased, sold, bartered, or otherwise
transferred, and the date of such trans-
action, and such other information as
may be required or appropriate. Such
records shall be legibly written or re-
producible in Xnglish and shall be
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maintained for five years from the date
of expiration of the permit.

[39 FR 1161, Jan. 4, 1974, as amended at 42 FR
32377, June 24, 1977; 54 FR 38150, Sept. 14, 1989)]

§13.47 Inspection requirement.

Any person holding a permit under
this subchapter B shall allow the Di-
rector’s agent to enter his premises at
any reasonable hour to inspect any
wildlife or plant held or to inspect,
audit, or copy any permits, books, or
records required to be kept by regula-
tions of this subchapter B.

{39 FR 1161, Jan. 4, 1974, as amended at 42 FR
32377, June 24, 1977]

§13.48 Compliance with conditions of
permit.

Any person holding a permit under
subchapter B and any person acting
under authority of such permit must
comply with all conditions of the per-
mit and with all appllicable laws and
regulations governing the permitted
activity.

{54 FR 38150, Sept. 14, 1989]

§13.49 Surrender of permit.

Any person holding a permit under
subchapter B shall surrender such per-
mit to the issuing officer upon notifi-
cation that the permit has been sus-
pended or revoked by the Service, and
all appeal procedures have been ex-
hausted.

{54 FR 38150, Sept. 14, 1989]

§13.50 Acceptance of liability.

Except as otherwise limited in the
case of permits described in §13.25(d),
any person holding a permit under this
subchapter B assumes all liability and
responsibility for the conduct of any
activity conducted under the authority
of such permit.

[64 FR 32711, June 17, 1999]

PART 14—IMPORTATION, EXPOR-
TATION, AND TRANSPORTATION
OF WILDLIFE

Subpart A—Infroduction

Sec.
14.1 Purpose of regulations.
14.2 Scope of regulations.
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limited taking, and an import permit is
issued under §17.22;

(v) Any permanent exports of such
specimens meet the requirements of
paragraph (g)(4) of this section; and

(vi) Each person claiming the benefit
of the exception in paragraph (g)(1) of
this section must maintain accurate
written records of activities, including
births, deaths and transfers of speci-
mens, and make those records acces-
sible to Service agents for inspection
at reasonable hours as set forth in
§§13.46 and 13.47.

{40 FR 44415, Sept. 26, 1975, as amended at 40
FR 53400, Nov. 18, 1975; 41 FR 19226, May 11,
1976; 44 FR 31580, May 31, 1979; 44 FR 54007,
Sept. 17, 1979; 58 FR 68325, Dec. 27, 1993; 63 FR
48640, Sept. 11, 1998; 68 FR 2919, Jan. 22, 2003;
68 FR 61136, Oct. 27, 2003]

EFFECTIVE DATE NOTE: At 70 FR 52318,
Sept. 2, 2005, §17.21 was amended by adding
paragraph (h), effective Oct. 3, 2005. For the
convenience of the user the added text is set
forth as follows:

§17.21 Prohibitions.

* * * * %

(h) U.S. captive-bred scimitar-horned oryz,
addazx, and dama gazelle. Notwithstanding
paragraphs (b), (c), (e), and (f) of this section,
any person subject to the jurisdiction of the
United States may take; export or re-import;
deliver, receive, carry, transport or ship in
interstate or foreign commerce, in the
course of a commercial activity;, or sell or
offer for sale in interstate or foreign com-
merce live wildlife, including embryos and
gametes, and sport-hunted trophies of scim-
itar-horned oryx (Oryz dammah), addax
(Addar nasomaculatus), and dama gazelle
(Gazella dama) provided:

(1) The purpose of such activity is associ-
ated with the management or transfer of live
wildlife, including embryos and gametes, or
sport hunting in a manner that contributes
to increasing or sustaining captive numbers
or to potential reintroduction to range coun-
tries;

(2) The specimen was captive-bred, in ac-
cordance with §17.3, within the TUnited
States;

(3) All live specimens of that species held
by the captive-breeding operation are man-
aged in a manner that prevents hybridiza-
tion of the species or subspecies.

(4) All live specimens of that species held
by the captive-breeding operation are man-
aged in a manner that maintains genetic di-
versity.

() Any export of or foreign commerce in a
specimen meets the requirements of para-
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graph (g)(4) of this section, as well as parts
13, 14, and 23 of this chapter;

(6) Each specimen to be re-imported is
uniquely identified by a tattoo or other
means that is reported on the documentation
required under paragraph (h)(5) of this sec-
tion; and

(7) Bach person claiming the benefit of the
exception of this paragraph (h) must main-
tain accurate written records of activities,
including births, deaths, and transfers of
specimens, and make those records acces-
sible to Service officials for inspection at
reasonable hours set forth in §§13.46 and 13.47
of this chapter.

(8) The sport-hunted trophy consists of raw
or tanned parts, such as bones, hair, head,
hide, hooves, horns, meat, skull, rug,
taxidermied head, shoulder, or full body
mount, of a specimen that was taken by the
hunter during a sport hunt for personal use.
It does not include articles made from a tro-
phy, such as worked, manufactured, or hand-
icraft items for use as clothing, curios, orna-
mentation, jewelry, or other utilitarian
items for commercial purposes.

§17.22 Permits for scientific purposes,
enhancement of propagation or sur-
vival, or for incidental taking.

Upon receipt of a complete applica-
tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited by §17.21, in accordance with
the issuance criteria of this section, for
scientific purposes, for enhancing the
propagation or survival, or for the inci-
dental taking of endangered wildlife.
Such permits may authorize a single
transaction, a series of transactions, or
a number of activities over a specific
period of time. (See §17.32 for permits
for threatened species.) The Director
shall publish notice in the FEDERAL
REGISTER of each application for a per-
mit that is made under this section.
Each notice shall invite the submission
from interested parties, within 30 days
after the date of the notice, of written
data, views, or arguments with respect
to the application. The 30-day period
may be waived by the Director in an
emergency situation where the life or
health of an endangered animal is
threatened and no reasonable alter-
native is available to the applicant.
Notice of any such waiver shall be pub-
lished in the FEDERAL REGISTER within
10 days following issuance of the per-
mit.
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(a)(1) Application requirements for per-
mits for scientific purposes or for the en-
hancement of propagation or survival. A
person wishing to get a permit for an
activity prohibited by §17.21 submits
an application for activities under this
paragraph. The Service provides Form
3-200 for the application to which all of
the following must be attained:

(i) The common and scientific names
of the species sought to the covered by
the permit, as well as the number, age,
and sex of such species, and the activ-
ity sought to be authorized (such as
taking, exporting, selling in interstate
commerce);

(ii) A statement as to whether, at the
time of application, the wildlife sought
to be covered by the permit (A) is still
in the wild, (B) has already been re-
moved from the wild, or (C) was born in
captivity;

(iii) A resume of the applicant’s at-
tempts to obtain the wildlife sought to
be covered by the permit in a manner
which would not cause the death or re-
moval from the wild of such wildlife;

(iv) If the wildlife sought to be cov-
ered by the permit has already been re-
moved from the wild, the country and
place where such removal occurred; if
the wildlife sought to be covered by the
permit was born in captivity, the coun-
try and place where such wildlife was
born;

(v) A complete description and ad-
dress of the institution or other facil-
ity where the wildlife sought to be cov-
ered by the permit will be used, dis-
played, or maintained;

(vi) If the applicant seeks to have
live wildlife covered by the permit, a
complete description, including photo-
graphs or diagrams, of the facilities to
house and/or care for the wildlife and a
resume of the experience of those per-
son who will be caring for the wildlife;

(vii) A full statement of the reasons
why the applicant is justified in ob-
taining a permit including the details
of the activities sought to be author-
ized by the permit;

(viii) If the application is for the pur-
pose of enhancement of propagation, a
statement of the applicant’s willing-
ness to participate in a cooperative
breeding program and to maintain or
contribute data to a studbook;

88

50 CFR Ch. 1 (10-1-05 Edition)

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a)(1) of this section,
the Director will decide whether or not
a permit should be issued. In making
this decision, the Director shall con-
sider, in addition to the general cri-
teria in §13.21(b) of this subchapter, the
following factors:

(1) Whether the purpose for which the
permit is required is adequate to jus-
tify removing from the wild or other-
wise changing the status of the wildlife
sought to be covered by the permit;

(ii) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(iii) Whether the permit, if issued,
would in any way, directly or indi-
rectly, conflict with any known pro-
gram intended to enhance the survival
probabilities of the population from
which the wildlife sought to be covered
by the permit was or would be re-
moved;

(iv) Whether the purpose for which
the permit is required would be likely
to reduce the threat of extinction fac-
ing the species of wildlife sought to be
covered by the permit;

(v) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the wildlife or
other matters germane to the applica~
tion; and

(vi) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(8) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall be
subject to the special condition that
the escape of living wildlife covered by
the permit shall be immediately re-
ported to the Service office designated
in the permit.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be designated on the face of the
permit.
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(b)(1) Application requirements for per-
mits for incidental taking. A person wish-
ing to get a permit for an activity pro-
hibited by §17.21(c) submits an applica-
tion for activities under this para-
graph. The Service provides Form 3-200
for the application to which all of the
following must be attached:

(i) A complete description of the ac-
tivity sought to be authorized;

(ii) The common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, if known;

(iii) A conservation plan that speci-
fies:

(A) The impact that will likely result
from such taking;

(B) What steps the applicant will
take to monitor, minimize, and miti-
gate such impacts, the funding that
will be available to implement such

steps, and the procedures to be used to-

deal with unforeseen circumstances;

(C) What alternative actions to such
taking the applicant considered and
the reasons why such alternatives are
not proposed to be utilized; and

(D) Such other measures that the Di-
rector may require as being necessary
or appropriate for purposes of the plan;

(2) Issuance criteria. (i) Upon receiving
an application completed in accordance
with paragraph (b)(1) of this section,
the Director will decide whether or not
a permit should be issued. The Director
shall consider the general issuance cri-
teria in §13.21(b) of this subchapter, ex-
cept for §13.21(b)(4), and shall issue the
permit if he or she finds that:

(A) The taking will be incidental;

(B) The applicant will, to the max-
imum extent practicable, minimize and
mitigate the impacts of such takings;

(C) The applicant will ensure that
adequate funding for the conservation
plan and procedures to deal with un-
foreseen circumstances will be pro-
vided;

(D) The taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;

(E) The measures, if any, required
under paragraph (b)(1)(iii)(D) of this
section will be met; and

(F) He or she has received such other
assurances as he or she may require
that the plan will be implemented.

89

§17.22

(ii) In making his or her decision, the
Director shall also consider the antici-
pated duration and geographic scope of
the applicant’s planned activities, in-
cluding the amount of listed species
habitat that is involved and the degree
to which listed species and their habi-
tats are affected.

(8) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall con-
tain such terms and conditions as the
Director deems necessary oOr appro-
priate to carry out the purposes of the
permit and the conservation plan in-
cluding, but not limited to, monitoring
and reporting requirements deemed
necessary for determining whether
such terms and conditions are being
complied with. The Director shall rely
upon existing reporting requirements
to the maximum extent practicable.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be sufficient to provide adequate
assurances to the permittee to commit
funding necessary for the activities au-
thorized by the permit, including con-
servation activities and land use re-
strictions. In determining the duration
of a permit, the Director shall consider
the duration of the planned activities,
as well as the possible positive and neg-
ative effects associated with permits of
the proposed duration on listed species,
including the extent to which the con-
servation plan will enhance the habitat
of listed species and increase the long-
term survivability of such species.

(5) Assurances provided to permitiee in
case of changed or wunforeseen Ccir-
cumstances. The assurances in this
paragraph (b)(5) apply only to inci-
dental take permits issued in accord-
ance with paragraph (0)(2) of this sec-
tion where the conservation plan is
being properly implemented, and apply
only with respect to species adequately
covered by the conservation plan.
These assurances cannot be provided to
Federal agencies. This rule does not
apply to incidental take permits issued
prior to March 25, 1998. The assurances
provided in incidental take permits
issued prior to March 25, 1998 remain in
effect, and those permits will not be re-
vised as a result of this rulemaking.
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(1) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-
gram, the permittee will implement
the measures specified in the plan.

(ii) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program, the
Director will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.

(iil) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original
terms of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of ad-
ditional land, water or financial com-
pensation or additional restrictions on
the use of land, water, or other natural
resources otherwise available for devel-
opment or use under the original terms
of the conservation plan without the
consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
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mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

(%) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Nothing in this rule will be con-
strued to limit or constrain the Direc-
tor, any Federal, State, local, or Tribal
government agency, or a private enti-
ty, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

(7) Discontinuance of permit activity.
Notwithstanding the provisions of
§13.26 of this subchapter, a permittee
under this paragraph (b) remains re-
sponsible for any outstanding mini-
mization and mitigation measures re-
quired under the terms of the permit
for take that occurs prior to surrender
of the permit and such minimization
and mitigation measures as may be re-
quired pursuant to the termination
provisions of an implementing agree-
ment, habitat conservation plan, or
permit even after surrendering the per-
mit to the Service pursuant to §13.26 of
this subchapter. The permit shall be
deemed canceled only upon a deter-
mination by the Service that such
minimization and mitigation measures
have been implemented. Upon sur-
render of the permit, no further take
shall be authorized under the terms of
the surrendered permit.

(8) Criteria for revocation. A permit
issued under paragraph (b) of this sec-
tion may not be revoked for any reason
except those set forth in §13.28(a)1)
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through (4) of this subchapter or unless
continuation of the permitted activity
would be inconsistent with the cri-
terion set forth in 16 TU.S.C.
1539(a)(2)B)(iv) and the inconsistency
has not been remedied.

(e)(1) Application requirements for per-
mits for the enhancement of survival
through Safe Harbor Agreements. The ap-
plicant must submit an application for
a permit under this paragraph (¢) to
the appropriate Regional Director, U.S.
Fish and Wildlife Service, for the Re-
gion where the applicant resides or
where the proposed activity is to occur
(for appropriate addresses, see 50 CFR
10.22), if the applicant wishes to engage
in any activity prohibited by §17.21.
The applicant must submit an official
Service application form (8-200.54) that
includes the following information:

(i) The common and scientific names
of the listed species for which the ap-
plicant requests incidental take au-
thorization;

(ii) A description of how incidental
take of the listed species pursuant to
the Safe Harbor Agreement is likely to
occur, both as a result of management
activities and as a result of the return
to baseline; and

(iii) A Safe Harbor Agreement that
complies with the requirements of the
Safe Harbor policy available from the
Service.

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (¢c)1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Safe
Harbor Agreement;

(ii) The implementation of the terms
of the Safe Harbor Agreement is rea-
sonably expected to provide a net con-
servation benefit to the affected listed
species by contributing to the recovery
of listed species included in the permit,
and the Safe Harbor Agreement other-
wise complies with the Safe Harbor
policy available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
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appreciably reduce the likelihood of
survival and recovery in the wild of
any listed species; ’

(iv) Implementation of the terms of
the Safe Harbor Agreement is con-
sistent with applicable Federal, State,
and Tribal laws and regulations;

(v) Implementation of the terms of
the Safe Harbor Agreement will not be
in conflict with any ongoing conserva-
tion or recovery programs for listed
species covered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Safe
Harbor Agreement.

(3) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (¢) is subject to the fol-
lowing special conditions:

(i) A requirement for the partici-
pating property owner to notify the
Service of any transfer of lands subject
to a Safe Harbor Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iil) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Safe
Harbor Agreement.

(4) Permit effective date. Permits
issued under this paragraph (c) become
effective the day of issuance for species
covered by the Safe Harbor Agreement.

(5) Assurances provided to permittee. (1)
The assurances in paragraph (c)5) (i)
of this section (¢)(5) apply only to Safe
Harbor permits issued in accordance
with paragraph (c)(2) of this section
where the Safe Harbor Agreement is
being properly implemented, and apply
only with respect to species covered by
the Agreement and permit. These as-
surances cannot be provided to Federal
agencies. The assurances provided in
this section apply only to Safe Harbor
permits issued after July 19, 1999.
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(ii) The Director and the permittee
may agree to revise or modify the man-
agement measures set forth in a Safe
Harbor Agreement if the Director de-
termines that such revisions or modi-
fications do not change the Director’s
prior determination that the Safe Har-
bor Agreement is reasonably expected
to provide a net conservation benefit to
the listed species. However, the Direc-
tor may not require additional or dif-
ferent management activities to be un-
dertaken by a permittee without the
consent of the permittee.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Safe Harbor Agreement.

(7) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (¢) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of permits. The duration
of permits issued under this paragraph
(¢) must be sufficient to provide a net
conservation benefit to species covered
in the enhancement of survival permit.
In determining the duration of a per-
mit, the Director will consider the du-
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ration of the planned activities, as well
as the positive and negative effects as-
sociated with permits of the proposed
duration on covered species, including
the extent to which the conservation
activities included in the Safe Harbor
Agreement will enhance the survival
and contribute to the recovery of listed
species included in the permit.

(@)(1) Application requirements for per-
mits for the enhancement of survival
through Candidate Conservation Agree-
ments with Assurances. The applicant
must submit an application for a per-
mit under this paragraph (d) to the ap-
propriate Regional Director, U.S. Fish
and Wildlife Service, for the Region
where the applicant resides or where
the proposed activity is to occur (for
appropriate addresses, see 50 CFR
10.22). When a species covered by a Can-
didate Conservation Agreement with
Assurances is listed as endangered and
the applicant wishes to engage in ac-
tivities identified in the Agreement
and otherwise prohibited by §17.31, the
applicant must apply for an enhance-
ment of survival permit for species
covered by the Agreement. The permit
will become valid if and when covered
proposed, candidate or other unlisted
species is listed as an endangered spe-
cies. The applicant must submit an of-
ficial Service application form (3-
200.54) that includes the following in-
formation:

(i) The common and scientific names
of the species for which the applicant
requests incidental take authorization;

(ii) A description of the land use or
water management activity for which
the applicant requests incidental take
authorization; and

(iii) A Candidate Conservation Agree-
ment that complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service.

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (d)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
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accordance with the terms of the Can-
didate Conservation Agreement;

(ii) The Candidate Conservation
Agreement complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any species;

(iv) Implementation of the terms of
the Candidate Conservation Agreement
is consistent with applicable Federal,
State, and Tribal laws and regulations;

(v) Implementation of the terms of
the Candidate Conservation Agreement
will not be in conflict with any ongoing
conservation programs for species cov-
ered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Can-
didate Conservation Agreement.

(3) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (d) is subject to the fol-
lowing special conditions:

(1) A requirement for the property
owner to notify the Service of any
transfer of lands subject to a Candidate
Conservation Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Can-
didate Conservation Agreement.

(4) Permit effective date. Permits
issued under this paragraph (d) become
effective for a species covered by a
Candidate Conservation Agreement on
the effective date of a final rule that
lists a covered species as endangered.

(5) Assurances provided to permitiee in
case of changed or wunforeseen cir-
cumstances. The assurances in this
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paragraph (d)5) apply only to permits
issued in accordance with paragraph
(d)(2) where the Candidate Comnserva-
tion with Assurances Agreement is
being properly implemented, and apply
only with respect to species adequately
covered by the Candidate Conservation
with Assurances Agreement. These as-
surances cannot be provided to Federal
agencies.

(1) Changed circumstances provided for
in the Agreement. If the Director deter-
mines that additional conservation
measures are necessary to respond to
changed circumstances and these meas-
ures were set forth in the Agreement,
the permittee will implement the
measures specified in the Agreement.

(ii) Changed circumstances not provided
for in the Agreement. If the Director de-
termines that additional conservation
measures not provided for in the Agree-
ment are necessary to respond to
changed circumstances, the Director
will not require any conservation
measures in addition to those provided
for in the Agreement without the con-
sent of the permittee, provided the
Agreement is being properly imple-
mented.

(iil) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the Agreement without
the consent of the permittee.

(B) If the Director determines addi-
tional conservation measures are nec-
essary to respond to unforeseen cir-
cumstances, .the Director may require
additional measures of the permittee
where the Agreement is being properly
implemented, but only if such meas-
ures maintain the original terms of the
Agreement to the maximum extent
possible. Additional conservation
measures will not involve the commit-
ment of additional land, water, or fi-
nancial compensation or additional re-
strictions on the use of land, water, or
other mnatural resources otherwise
available for development or use under
the original terms of the Agreement
without the consent of the permittee.
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(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the Agreement;

(3) Percentage of range conserved by
the Agreement;

(4) Ecological significance of that
portion of the range affected by the
Agreement;

(%) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the Agreement; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(8) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Candidate Conservation with As-
surances Agreement.

(7) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (d) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
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options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of the Candidate Conserva-
tion Agreement. The duration of a Can-
didate Conservation Agreement cov-
ered by a permit issued under this
paragraph (d) must be sufficient to en-
able the Director to determine that the
benefits of the conservation measures
in the Agreement, when combined with
those benefits that would be achieved if
it is assumed that the conservation
measures would also be implemented
on other necessary properties, would
preclude or remove any need to list the
species covered by the Agreement.

(e) Objection to permit issuance. (1) In
regard to any notice of a permit appli-
cation published in the FEDERAL REG-
ISTER, any interested party that ob-
jects to the issuance of a permit, in
whole or in part, may, during the com-
ment period specified in the notice, re-
quest notification of the final action to
be taken on the application. A separate
written request shall be made for each
permit application. Such a request
shall specify the Service’s permit ap-
plication number and state the reasons
why that party believes the applicant
does not meet the issuance criteria
contained in §§13.21 and 17.22 of this
subchapter or other reasons why the
permit should not be issued.

(2) If the Service decides to issue a
permit contrary to objections received
pursuant to paragraph (c)(1) of this sec-
tion, then the Service shall, at least
ten days prior to issuance of the per-
mit, make reasonable efforts to con-
tact by telephone or other expedient
means, any party who has made a re-
quest pursuant to paragraph (c)(1) of
this section and inform that party of
the issuance of the permit. However,
the Service may reduce the time period
or dispense with such notice if it deter-
mines that time is of the essence and
that delay in issuance of the permit
would: (i) Harm the specimen or popu-
lation involved; or (ii) unduly hinder
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the actions authorized under the per-
mit.

(3) The Service will notify any party
filing an objection and request for no-
tice under paragraph (c)(1) of this sec-
tion of the final action taken on the
application, in writing. If the Service
has reduced or dispensed with the no-
tice period referred to in paragraph
(¢)(2) of this section, it will include its
reasons therefore in such written no-
tice.

[60 FR 39687, Sept. 30, 1985, as amended at 63
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1, 1998;
64 FR 32711, June 17, 1999; 64 FR 52676, Sept.
30, 1999; 69 FR 24092, May 3, 2004; 69 FR 29670,
May 25, 2004; 69 FR 71731, Dec. 10, 2004]

§17.23 Economic hardship permits.

Upon receipt of a complete applica-
tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited by §17.21, in accordance with
the issuance criteria of this section in
order to prevent undue economic hard-
ship. The Director shall publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this section. BEach notice shall invite
the submission from interested parties,
within 30 days after the date of the no-
tice, of written data, views, or argu-
ments with respect to the application.
The 30-day period may be waived by
the Director in an emergency situation
where the life or health of an endan-
gered animal is threatened and no rea-
sonable alternative is available to the
applicant. Notice of any such waiver
shall be published in the FEDERAL REG-
ISTER within 10 days following issuance
of the permit.

(a) Application requirements. Applica-
tions for permits under this section
must be submitted to the Director by
the person allegedly suffering undue
economic hardship because his desired
activity is prohibited by §17.21. Each
application must be submitted on an
official application form (Form 3-200)
provided by the Service, and must in-
clude, as an attachment, all of the in-
formation required in §17.22 plus the
following additional information:

(1) The possible legal, economic or
subsistence alternatives to the activity
sought to be authorized by the permit;

(2) A full statement, accompanied by
copies of all relevant contracts and
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correspondence, showing the appli-
cant’s involvement with the wildlife
sought to be covered by the permit (as
well as his involvement with similar
wildlife), including, where applicable,
that portion of applicant’s income de-
rived from the taking of such wildlife,
or the subsistence use of such wildlife,
during the calendar year immediately
preceding either the notice in the FED-
ERAL REGISTER of review of the status
of the species or of the proposal to list
such wildlife as endangered, whichever
is earliest;

(3) Where applicable, proof of a con-
tract or other binding legal obligation
which:

(1) Deals specifically with the wildlife
sought to be covered by the permit;

(ii) Became binding prior to the date
when the notice of a review of the sta-
tus of the species or the notice of pro-
posed rulemaking proposing to list
such wildlife as endangered was pub-
lished in the FEDERAL REGISTER,
whichever is earlier; and

(iii) Will cause monetary loss of a
given dollar amount if the permit
sought under this section is not grant-
ed.

(b) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a) of this section, the
Director will decide whether or not a
permit should be issued under any of
the three categories of economic hard-
ship, as defined in section 10(b)(2) of
the Act. In making his decisions, the
Director shall consider, in addition to
the general criteria in §13.21(b) of this
subchapter, the following factors:

(1) Whether the purpose for which the
permit is being requested is adequate
to justify removing from the wild or
otherwise changing the status of the
wildlife sought to be covered by the
permit;

(2) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(3) The economic, legal, subsistence,
or other alternatives or relief available
to the applicant;

(4) The amount of evidence that the
applicant was in fact party to a con-
tract or other binding legal obligation
which;
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(i) Deals specifically with the wildlife
sought to be covered by the permit;
and

(ii) Became binding prior to the date
when the notice of a review of the sta-
tus of the species or the notice of pro-
posed rulemaking proposing to list
such wildlife as endangered was pub-
lished in the FEDERAL REGISTER,
whichever is earlier.

(5) The severity of economic hardship
which the contract or other binding
legal obligation referred to in para-
graph (b)(4) of this section would cause
if the permit were denied;

(6) Where applicable, the portion of
the applicant’s income which would be
Jost if the permit were denied, and the
relationship of that portion to the bal-
ance of his income;

(7) Where applicable, the nature and
extent of subsistence taking generally
by the applicant; and

(8) The likelihood that applicant can
reasonably carry out his desired activ-
ity within one year from the date a no-
tice is published in the FEDERAL REG-
ISTER to review status of such wildlife,
or to list such wildlife as endangered,
whichever is earlier.

(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section shall be sub-
ject to the following special conditions:

(1) In addition to any reporting re-
quirements contained in the permit
itself, the permittee shall also submit
to the Director a written report of his
activities pursuant to the permit. Such
report must be postmarked or actually
delivered no later than 10 days after
completion of the activity.

(2) The death or escape of all living
wildlife covered by the permit shall be
immediately reported to the Service’s
office designated in the permit.

(d) Duration of permits issued under
this section shall be designated on the
face of the permit. No permit issued
under this section, however, shall be
valid for more than one year from the
date a notice is published in the FED-
ERAL REGISTER to review status of such
wildlife, or to list such wildlife as en-
dangered, whichever is earlier.

[40 FR 44415, Sept. 26, 1975, as amended at 40

FR 53400, Nov. 18, 1975; 40 FR, 58307, Dec. 16,
1975; 50 FR 39688, Sept. 30, 1985]
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Subpart D—Threatened Wildlife

§17.31 Prohibitions.

(a) Except as provided in subpart A of
this part, or in a permit issued under
this subpart, all of the provisions in
§17.21 shall apply to threatened wild-
life, except §17.21(c)(5). )

(b) In addition to any other provi-
sions of this part 17, any employee or
agent of the Service, of the National
Marine Fisheries Service, or of a State
conservation agency which is operating
a conservation program pursuant to
the terms of a Cooperative Agreement
with the Service in accordance with
section 6(c) of the Act, who is des-
ignated by his agency for such pur-
poses, may, when acting in the course
of his official duties, take those threat-
ened species of wildlife which are cov-
ered by an approved cooperative agree-
ment to carry out conservation pro-
grams.

(¢) Whenever a special rule in §§17.40
to 17.48 applies to a threatened species,
none of the provisions of paragraphs (a)
and (b) of this section will apply. The
special rule will contain all the appli-
cable prohibitions and exceptions.

[43 FR 18181, Apr. 28, 1978, as amended at 44
FR 31580, May 31, 1979; 70 FR 10503, Mar. 4,
2005]

§17.32 Permits—general.

Upon receipt of a complete applica-
tion the Director may issue a permit
for any activity otherwise prohibited
with regard to threatened wildlife.
Such permit shall be governed by the
provisions of this section unless a spe-
cial rule applicable to the wildlife, ap-
pearing in §§17.40 to 17.48, of this part
provides otherwise. Permits issued
under this section must be for one of
the following purposes: Scientific pur-
poses, or the enhancement of propaga-
tion or survival, or economic hardship,
or zoological exhibition, or educational
purposes, or incidental taking, or spe-
cial purposes consistent with the pur-
poses of the Act. Such permits may au-
thorize a single transaction, a series of
transactions, or a number of activities
over a specific period of time.

(a)(1) Application requirements for per-
mits for scientific purposes, or the en-
hancement of propagation or survival, or
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economic hardship, or =zoological exhi-
bition, or educational purposes, or special
purposes consistent with the purposes of
the Act. A person wishing to get a per-
mit for an activity prohibited by §17.31
submits an application for activities
under this paragraph. The Service pro-
vides Form 3-200 for the application to
which as much of the following infor-
mation relating to the purpose of the
permit must be attached:

(i) The Common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, and the activ-
ity sought to be authorized (such as
taking, exporting, selling in interstate
commerce);

(ii) A statement as to whether, at the
time of application, the wildlife sought
to be covered by the permit (A) is still
in the wild, (B) has already been re-
moved from the wild, or (C) was born in
captivity;

(iii) A resume of the applicant’s at-
tempts to obtain the wildlife sought to
be covered by the permit in a manner
which would not cause the death or re-
moval from the wild of such wildlife;

(iv) If the wildlife sought to be cov-
ered by the permit has already been re-
moved from the wild, the country and
place where such removal occurred; if
the wildlife sought to be covered by
permit was born in captivity, the coun-
try and place where such wildlife was
born;

(v) A complete description and ad-
dress of the institution or other facil-
ity where the wildlife sought to be cov-
ered by the permit will be used, dis-
played, or maintained;

(vi) If the applicant seeks to have
live wildlife covered by the permit, a
complete description, including photo-
graphs or diagrams, of the facilities to
house and/or care for the wildlife and a
resume of the experience of those per-
sons who will be caring for the wildlife;

(vii) A full statement of the reasons
why the applicant is justified in ob-
taining a permit including the details
of the activities sought to be author-
ized by the permit;

(viii) If the application is for the pur-
pose of enhancement of propagation, a
statement of the applicant’s willing-
ness to participate in a cooperative
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breeding program and to maintain or
contribute data to a studbook;

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a)(1) of this section,
the Director will decide whether or not
a permit should be issued. In making
this decision, the Director shall con-
sider, in addition to the general cri-
teria in §13.21(b) of this subchapter, the
following factors:

(i) Whether the purpose for which the
permit is required is adequate to jus-
tify removing from the wild or other-
wise changing the status of the wildlife
sought to be covered by the permit;

(ii) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(iii) Whether the permit, if issued,
would in any way, directly or indi-
rectly, conflict with any known pro-
gram intended to enhance the survival
probabilities of the population from
which the wildlife sought to be covered
by the permit was or would be re-
moved;

(iv) Whether the purpose for which
the permit is required would be likely
to reduce the threat of extinction fac-
ing the species of wildlife sought to be
covered by the permit;

(v) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the wildlife or
other matters germane to the applica-
tion; and

(vi) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall be
subject to the special condition that
the escape of living wildlife covered by
the permit shall be immediately re-
ported to the Service office designated
in the permit.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be designated on the face of the
permit.

(bX(1) Application requirements for per-
mits for incidental taking. (1) A person
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wishing to get a permit for an activity
prohibited by §17.31 submits an appli-
cation for activities under this para-
graph.

(ii) The director shall publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this section. Each notice shall invite
the submission from interested parties,
within 30 days after the date of the no-
tice, of written data, views, or argu-
ments with respect to the application.

(iii) Each application must be sub-
mitted on an official application (Form
3-200) provided by the Service, and
must include as an attachment, all of
the following information:

(A) A complete description of the ac-
tivity sought to be authorized;

(B) The common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, if known;

(C) A conservation plan that speci-
fies:

(1) The impact that will likely result
from such taking;

(2) What steps the applicant will take
to monitor, minimize, and mitigate
such impacts, the funding that will be
available to implement such steps, and
the procedures to be used to deal with
unforeseen circumstances;

(3) What alternative actions to such
taking the applicant considered and
the reasons why such alternatives are
not proposed to be utilized; and

(4) Such other measures that the Di-
rector may require as being necessary
or appropriate for purposes of the plan.

(2) Issuance criteria. (i) Upon receiving
an application completed in accordance
with paragraph (b)(1) of this section,
the Director will decide whether or not
a permit should be issued. The Director
shall consider the general issuance cri-
teria in 13.21(b) of this subchapter, ex-
cept for 13.21(b)(4), and shall issue the
permit if he or she finds that:

(A) The taking will be incidental;

(B) The applicant will, to the max-
imum extent practicable, minimize and
mitigate the impacts of such takings;

(C) The applicant will ensure that
adequate funding for the conservation
plan and procedures to deal with un-
foreseen circumstances will be pro-
vided;
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(D) The taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;

(B) The measures, if any, required
under paragraph (b)(1)(Aii1)(D) of this
section will be met; and

(F) He or she has received such other
assurances as he or she may require
that the plan will be implemented.

(ii) In making his or her decision, the
Director shall also consider the antici-
pated duration and geographic scope of
the applicant’s planned activities, in-
cluding the amount of listed species
habitat that is involved and the degree
to which listed species and their habi-
tats are affected.

(8) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall con-
tain such terms and conditions as the
Director deems necessary or appro-
priate to carry out the purposes of the
permit and the conservation plan in-
cluding, but not limited to, monitoring
and reporting requirements deemed
necessary for determining whether
such terms and conditions are being
complied with. The Director shall rely
upon existing reporting requirements
to the maximum extent practicable.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be sufficient to provide adequate
assurances to the permittee to commit
funding necessary for the activities au-
thorized by the permit, including con-
servation activities and land use re-
strictions. In determining the duration
of a permit, the Director shall consider
the duration of the planned activities,
as well as the possible positive and neg-
ative effects associated with permits of
the proposed duration on listed species,
including the extent to which the con-
servation plan will enhance the habitat
of listed species and increase the long-
term survivability of such species.

(5) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (b)(5) apply only to inci-
dental take permits issued in accord-
ance with paragraph (b)(2) of this sec-
tion where the conservation plan is
being properly implemented, and apply
only with respect to species adequately
covered by the conservation plan.
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These assurances cannot be provided to
Federal agencies. This rule does not
apply to incidental take permits issued
prior to March 25, 1998. The assurances
provided in incidental take permits
issued prior to March 25, 1998 remain in
effect, and those permits will not be re-
vised as a result of this rulemaking.

(1) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-
gram, the permittee will implement
the measures specified in the plan.

(i1) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program, the
Director will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original
terms of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of ad-
ditional land, water or financial com-
pensation or additional restrictions on
the use of land, water, or other natural
resources otherwise available for devel-
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opment or use under the original terms
of the conservation plan without the
consent of the permittee.

(C) The Director will have the burden
of demonstrating that such unforeseen
circumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(I) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Hcological significance of that
portion of the range affected by the
conservation plan;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Nothing in this rule will be con-
strued to limit or constrain the Direc-
tor, any Federal, State, local, or Tribal
government agency, or a private enti-
ty, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

() Discontinuance of permit activity.
Notwithstanding the provisions of
§13.26 of this subchapter, a permittee
under this paragraph (b) remains re-
sponsible for any outstanding mini-
mization and mitigation measures re-
quired under the terms of the permit
for take that occurs prior to surrender
of the permit and such minimization
and mitigation measures as may bhe re-
quired pursuant to the termination
provisions of an implementing agree-
ment, habitat conservation plan, or
permit even after surrendering the per-
mit to the Service pursuant to §13.26 of
this subchapter. The permit shall be
deemed canceled only upon a deter-
mination by the Service that such
minimization and mitigation measures
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have been implemented. Upon sur-
render of the permit, no further take
shall be authorized under the terms of
the surrendered permit.

(8) Criteria for revocation. A permit
issued under paragraph (b) of this sec-
tion may not be revoked for any reason
except those set forth in §13.28(a)(1)
through (4) of this subchapter or unless
continuation of the permitted activity
would be inconsistent with the cri-
terion set forth in 16 TU.S.C.
1539(a)(2)(BX(iv) and the inconsistency
has not been remedied.

(e)X(1) Application requirements for per-
mits for the enhancement of survival
through Safe Harbor Agreements. The ap-
plicant must submit an application for
a permit under this paragraph (c) to
the appropriate Regional Director, U.S.
Fish and Wildlife Service, for the Re-
gion where the applicant resides or
where the proposed action is to occur
(for appropriate addresses, see 50 CFR
10.22), if the applicant wishes to engage
in any activity prohibited by §17.31.
The applicant must submit an official
Service application form (3-200.54) that
includes the following information:

(i) The common and scientific names
of the listed species for which the ap-
plicant requests incidental take au-
thorization;

(ii) A description of how incidental
take of the covered species pursuant to
the Safe Harbor Agreement is likely to
occur, both as a result of management
activities and as a result of the return
to baseline;

(iii) A Safe Harbor Agreement that
complies with the requirements of the
Safe Harbor policy available from the
Service; and

(iv) The Director must publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this paragraph (c). Each notice must
invite the submission from interested
parties within 30 days after the date of
the notice of written data, views, or ar-
guments with respect to the applica-
tion. The procedures included in
§17.22(e) for permit objection apply to
any notice published by the Director
under this paragraph (c).

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (c)(1) of this section,
the Director will decide whether or not
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to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Safe
Harbor Agreement;

(ii) The implementation of the terms
of the Safe Harbor Agreement is rea-
sonably expected to provide a net con-
servation benefit to the affected listed
species by contributing to the recovery
of listed species included in the permit,
and the Safe Harbor Agreement other-
wise complies with the Safe Harbor
policy available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any listed species;

(iv) Implementation of the terms of
the Safe Harbor Agreement is con-
sistent with applicable Federal, State,
and Tribal laws and regulations;

(v) Implementation of the terms of
the Safe Harbor Agreement will not be
in conflict with any ongoing conserva-
tion or recovery programs for listed
species covered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Safe
Harbor Agreement.

(8) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (¢) is subject to the fol-
lowing special conditions:

(i) A requirement for the partici-
pating property owner to mnotify the
Service of any transfer of lands subject
to a Safe Harbor Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
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purposes of the permit and the Safe
Harbor Agreement.

(4) Permit effective date. Permits
issued under this paragraph (c) become
effective the day of issuance for species
covered by the Safe Harbor Agreement.

(6) Assurances provided to permittee. (i)
The assurances in subparagraph (ii) of
this paragraph (c)(5) apply only to Safe
Harbor permits issued in accordance
with paragraph (c¢)(2) of this section
where the Safe Harbor Agreement is
being properly implemented, and apply
only with respect to species covered by
the Agreement and permit. These as-
surances cannot be provided to Federal
agencies. The assurances provided in
this section apply only to Safe Harbor
permits issued after July 19, 1999.

(ii) The Director and the permittee
may agree to revise or modify the man-
agement measures set forth in a Safe
Harbor Agreement if the Director de-
termines that such revisions or modi-
fications do not change the Director’s
prior determination that the Safe Har-
bor Agreement is reasonably expected
to provide a net conservation benefit to
the listed species. However, the Direc-
tor may not require additional or dif-
ferent management activities to be un-
dertaken by a permittee without the
consent of the permittee.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Safe Harbor Agreement.

() Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (c¢) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(2)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
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rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of permits. The duration
of permits issued under this paragraph
(¢) must be sufficient to provide a net
conservation benefit to species covered
in the enhancement of survival permit.
In determining the duration of a per-
mit, the Director will consider the du-
ration of the planned activities, as well
as the positive and negative effects as-
sociated with permits of the proposed
duration on covered species, including
the extent to which the conservation
activities included in the Safe Harbor
Agreement will enhance the survival
and contribute to the recovery of listed
species included in the permit.

() Application requirements for per-
mits for the enhancement of survival
through Candidate Conservation Agree-
ments with Assurances. The applicant
must submit an application for a per-
mit under this paragraph (d) to the ap-
propriate Regional Director, U.S. Fish
and Wildlife Service, for the Region
where the applicant resides or where
the proposed activity is to occur (for
appropriate addresses, see 50 CFR
10.22). When a species covered by a Can-
didate Conservation Agreement with
Assurances is listed as threatened and
the applicant wishes to engage in ac-
tivities identified in the Agreement
and otherwise prohibited by §17.31, the
applicant must apply for an enhance-
ment of survival permit for species
covered by the Agreement. The permit
will become valid if and when covered
proposed, candidate or other unlisted
species is listed as a threatened spe-
cies. The applicant must submit an of-
ficial Service application form (3-
200.54) that includes the following in-
formation:

(i) The common and scientific names
of the species for which the applicant
requests incidental take authorization;
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(ii) A description of the land use or
water management activity for which
the applicant requests incidental take
authorization; and

(iii) A Candidate Conservation Agree-
ment that complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service.

(iv) The Director must publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this paragraph (d). Each notice must
invite the submission from interested
parties within 30 days after the date of
the notice of written data, views, or ar-
guments with respect to the applica-
tion. The procedures included in
§17.22(e) for permit objection apply to
any notice published by the Director
under this paragraph (d).

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (d)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Can-
didate Conservation Agreement;

(ii) The Candidate Conservation
Agreement complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any species;

(iv) Implementation of the terms of
the Candidate Conservation Agreement
is consistent with applicable Federal,
State, and Tribal laws and regulations;

(v) Implementation of the terms of
the Candidate Conservation Agreement
will not be in conflict with any ongoing
conservation programs for species cov-
ered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Can-
didate Conservation Agreement.

(3) Permit conditions. In addition to
any applicable general permit condi-
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tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (d) is subject to the fol-
lowing special conditions:

(i) A requirement for the property
owner to notify the Service of any
transfer of lands subject to a Candidate
Conservation Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Can-
didate Conservation Agreement.

(4) Permit effective date. Permits
issued under this paragraph (d) become
effective for a species covered by a
Candidate Conservation Agreement on
the effective date of a final rule that
lists a covered species as threatened.

(6) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (d)(5) apply only to permits
issued in accordance with paragraph
(d)(2) where the Candidate Conserva-
tion with Assurances Agreement is
being properly implemented, and apply
only with respect to species adequately
covered by the Candidate Conservation
with Assurances Agreement. These as-
surances cannot be provided to Federal
agencies.

(1) Changed circumstances provided for
in the Agreement. If the Director deter-
mines that additional conservation
measures are necessary to respond to
changed circumstances and these meas-
ures were set forth in the Agreement,
the permittee will implement the
measures specified in the Agreement.

(i1) Changed circumstances not provided
for in the Agreement. If the Director de-
termines that additional conservation
measures not provided for in the Agree-
ment are mnecessary to respond to
changed circumstances, the Director
will not require any conservation
measures in addition to those provided
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for in the Agreement without the con-
sent of the permittee, provided the
Agreement is being properly imple-
mented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the Agreement without
the consent of the permittee.

(B) If the Director determines addi-
tional conservation measures are nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the Agreement is being properly
implemented, but only if such meas-
ures maintain the original terms of the
Agreement to the maximum extent
possible. Additional conservation
measures will not involve the commit-
ment of additional land, water, or fi-
nancial compensation or additional re-
strictions on the use of land, water, or
other natural resources otherwise
available for development or use under
the original terms of the Agreement
without the consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the Agreement;

(3) Percentage of range conserved by
the Agreement;

(4) Ecological significance of that
portion of the range affected by the
Agreement;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the Agreement; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
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vival and recovery of the affected spe-
cies in the wild.

(8) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Candidate Conservation with As-
surances Agreement.

(7) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (d) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of the Candidate Conserva-
tion Agreement. The duration of a Can-
didate Conservation Agreement cov-
ered by a permit issued under this
paragraph (d) must be sufficient to en-
able the Director to determine that the
benefits of the conservation measures
in the Agreement, when combined with
those benefits that would be achieved if
it is assumed that the conservation
measures would also be implemented
on other necessary properties, would
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preclude or remove any need to list the
species covered by the Agreement.

[50 FR 39689, Sept. 30, 1985, as amended at 63
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1, 1998;
64 FR 32714, June 17, 1999; 64 FR 52676, Sept.
30, 1999; 69 FR 24093, May 3, 2004; 69 FR 29670,
May 25, 2004; 69 FR 71731, Dec. 10, 2004]

§17.40 Special rules—mammals.

(a) [Reserved]

(b) Grizzly bear (Ursus arctos)—(1)
Prohibitions. The following prohibitions
apply to the grizzly bear:

(1) Taking. (A) BExcept as provided in
paragraphs (b)1){E)B) through (F) of
this section, no person shall take any
grizzly bear in the 48 conterminous
states of the United States.

(B) Grizzly bears may be taken in
self-defense or in defense of others, but
such taking shall be reported, within 5
days of occurrence, to the Assistant
Regional Director, Division of Law En-
forcement, U.S. Fish and Wildlife Serv-
ice, P.O. Box 25486, Denver Federal
Center, Denver, Colorado 80225 (303/236—
7540 or FTS T76-7540), if occurring in
Montana or Wyoming, or to the Assist-
ant Regional Director, Division of Law
Enforcement, U.S. Fish and Wildlife
Service, Lloyd 500 Building, Suite 1490,
500 Northeast Multnomah Street, Port-
land, Oregon 97232 (503/231-6125 or FTS
429-6125), if occurring in Idaho or Wash-
ington, and to appropriate State and
Indian Reservation Tribal authorities.
Grizzly bears or their parts taken in
self-defense or in defense of others
shall not be possessed, delivered, car-
ried, transported, shipped, exported, re-
ceived, or sold, except by Federal,
State, or Tribal authorities.

(C) Removal of nuisance bears. A griz-
zly bear consituting a demonstrable
but non immediate threat to human
safety or committing significant depre-
dations to lawfully present livestock,
crops, or beehives may be taken, but
only if:

(Z) It has not been reasonably pos-
sible to eliminate such threat or depre-
dation by live-capturing and releasing
unharmed in a remote area the grizzly
bear involved; and

(2) The taking is done in a humane
manner by authorized Federal, State,
or Tribal authorities, and in accord-
ance with current interagency guide-
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lines covering the taking of such nui-
sance bears; and

(3) The taking is reported within 5
days of occurrence to the appropriate
Assistant Regional Director, Division
of Law Enforcement, U.S. Fish and
Wildlife Service, as indicated in para-
graph (b)(1)1)(B) of this section, and to
appropriate State and Tribal authori-
ties.

(D) Federal, State, or Tribal scientific or
research activities. Federal, State, or
Tribal authorities may take grizzly
bears for scientific or research pur-
poses, but only if such taking does not
result in death or permanent injury to
the bears involved. Such taking must
be reported within 5 days of occurrence
to the appropriate Assistant Regional
Director, Division of Law Enforcement,
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(iX(B) of this
section, and to appropriate State and
Tribal authorities.

(B) [Reserved]

(F) National Parks. The regulations of
the National Park Service shall govern
all taking of grizzly bears in National
Parks.

(ii) Unlawfully taken grizzly bears. (A)
Except as provided in paragraphs
(b)Y(1)(I1)(B) and (iv) of this section, no
person shall possess, deliver, carry,
transport, ship, export, receive, or sell
any unlawfully taken grizzly bear. Any
unlawful taking of a grizzly bear shall
be reported within 5 days of occurrence
to the appropriate Assistant Regional
Director, Division of Law Enforcement,
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(I)(B) of this
section, and to appropriate State and
Tribal authorities.

(B) Authorized Federal, State, or
Tribal employees, when acting in the
course of their official duties, may, for
scientific or research purposes, possess,
deliver, carry, transport, ship, export,
or receive unlawfully taken grizzly
bears.

(iii) Import or export. BExcept as pro-
vided in paragraphs (b)(1)(iii) (A) and
(B) and (iv) of this section, no person
shall import any grizzly bear into the
United States.

(A) Federal, State, or Tribal scientific or
research activities. Federal, State, or
Tribal authorities may import grizzly
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